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In the Court of Appeals of the District of Columbia. 


No. 2358. 

Benjamin L. Vermillion, Appellant, 

VS. 

Baltimore & Ohio Railroad Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 52254. 

Benjamin L. Vermillion, Plaintiff, 

vs. 

Baltimore & Ohio Railroad Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Declaration . 

Filed December 29,1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52254. 

Benjamin L. Vermillion, Plaintiff, 

vs. 

Baltimore & Ohio Railroad Company, a Corporation, Defendant. 

The plaintiff, Benjamin L. Vermillion, sues the defendant, the 
Baltimore & Ohio Railroad Company, for that heretofore, to-wit, on 
the 30th day of December, A. D., 1906, and prior thereto, the de¬ 
fendant was, as it still is, a corporation and a common carrier of 
passengers for hire over lines of steam railroad owned and operated 
by it, and was, as it still is, doing business as such common carrier 
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in the District of Columbia, on a branch of one of its railroads, 
known as the Metropolitan Branch, passing from the State of Mary¬ 
land into and through the said District of Columbia; and the said 
Benjamin L. Vermillion, at the time aforesaid, was employed as an 
engine-man by the defendant upon one of its trains, then being 
operated over the said Metropolitan Branch of its railroad, known as 
train No. 66; and it then became and was the duty of the defendant., 
its agents and employees, so to manage and operate the aforesaid 
branch of its railroad and its trains thereupon as to cause no damage 
or injury to the said Benjamin L. Vermillion: 

2 And the plaintiff avers that in violation of its duty in the 
premises and in disregard of the safety of the said Benjamin 

L. Vermillion, the defendant, its agents ana employees, did negli¬ 
gently and carelessly manage and operate the aforesaid Metropoli¬ 
tan Branch of its railroad and its trains thereupon in that the de¬ 
fendant, its agent and employee, the operator at the signal-station 
located upon its said branch at Silver Springs, in the State of Mary¬ 
land, said operator also being inexperienced and incompetent to dis¬ 
charge the duties imposed upon him, did improperly, carelessly and 
negligently display what is known as a “double green” signal, which 
indicated to its agents and employees, the conductor and engine-man 
in charge of said train No. 2120, that the next signal station, being 
a station known as Takoma, was closed, and that said train should 
proceed with caution, instead of displaying the pro{>er signals to 
show that the track was clear only to said station known as Takoma; 
and in that the defendant, its agents and employees, the conductor 
and engine-man in charge of said train No. 2120, having received 
and accepted the signal, improperly and carelessly displayed at 
Silver Springs as aforesaid, instead of causing the said train No. 2120 
to proceed with caution as the said signal indicated it should, negli¬ 
gently and carelessly caused said train No. 2120 to proceed at a 
dangerous and unnecessary rate of'speed, and negligently and care¬ 
lessly caused said train No. 2120 to pass the danger signal which was 
displayed at said station known as Takoma; and in that they caused 
and allowed a train known as No. 2120, consisting of empty 

3 cars, or what is known as “dead-head equipment” having no 
regular stops to make and running on no prescribed schedule, 

to run immediately in the rear of said train No. 66, upon which the 
said Benjamin L. Vermillion was employed as engine-man as afore¬ 
said, at a dangerous and unnecessary rate of speed, and without 
properly protecting the said train No. 66 by issuing the necessary 
precautionary orders to its officers, agents and employees in charge 
of both or either of said trains; and in that the defendant, its of¬ 
ficers, agents and employees as aforesaid, adopted and had in use 
upon said Metropolitan Branch of its railroad, a system of signals, 
known as the Manual Block System, which, as used and operated 
upon said Metropolitan Branch, was insufficient to properly safe¬ 
guard the lives of its employes upon its trains being operated over 
said Metropolitan Branch, and in that the defendant, its officers, 
agents and employes as aforesaid, negligently and carelessly man¬ 
aged and operated the said manual block system then in operation 
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upon said Metropolitan Branch as aforesaid, by failing to promulgate 
or enforce proper rules and regulations for the operation of the said 
manual block system to protect trains from collision, and failed to 
require its operators at the signal stations upon said Metropolitan 
Branch to transmit promptly and properly reports to its train des- 
patcher after the departure of trains, and failed to enforce its rules 
and regulations forbidding its operators to close their stations before 
the usual “‘good-night” clearance order was received, and without 
proper precautions being taken, allowed the closing of certain of its 
block signal stations between the hours of six thirty p. m., and 

4 eight a. m., and imposed upon its operators in charge of said 
signal stations other burdensome duties, which made it im¬ 
possible for its said operators, or some of them, to properly attend to 
their duties in connection with said signal stations; and in that the 
defendant, its officers, agents and employes as aforesaid, did employ 
and retain in employment, an inexperienced and incompetent servant 
as operator of its signal station at Silver Spring, in the State of 
Maryland, and did employ and retain in its employment, and have 
in charge of train No. 2120, incompetent and improper servants and 
employes as engineer and conductor of said train, and did employ 
and retain in employment other incompetent and improper servants 
in positions where the improper discharge of their duties was danger¬ 
ous to the life and safety of the said Benjamin L. Vermillion; and in 
that the defendant, its officers, agents and employes as aforesaid, didt 
negligently and carelessly prepare, promulgate and have in effect a 
schedule for said train No. 66 for week days, which schedule the 
agents and employes of the defendant, operating trains upon the said 
Metropolitan Branch, were required to use for their guidance on 
Sundays as well, and according to which schedule it was impossible 
for train No. 66 to run on Sundays, by reason whereof, the defend¬ 
ants agents and employees, the conductor and engine-man in charge 
of said train No. 2120, were misled and confused and caused to 
believe that said train No. 66 was not in close proximity with said 
train No. 2120 at the time of the collision; 

So that, in consequence of the carelessness and negligence of 

5 the defendant, its officers, agents and employees as aforesaid, 
said train No. 2120 was caused to be brought and to come into 

violent collision with said train No. 66, upon which the said Ben¬ 
jamin L. Vermillion was employed as engine-man as aforesaid, at 
or near a station known as Terra Cotta in the District of Columbia, 
upon the said Metropolitan Branch of the defendant's railroad, and 
through the aforesaid negligence and carelessness of the defendant, 
its officers, agents and employees, and without any negligence or 
want of due and proper care on his part the said Benjamin L. Ver¬ 
million was greatly shocked, bruised, maimed and injured, and his 
back was severely wrenched and sprained, and his nervous system 
greatly shocked and shattered; by reason whereof he became sick, 
sore and lame, and from the day of the happening of said injuries 
hitherto he has suffered and will continue to suffer great pain of 
body and anguish of mind, and has been unable to enjoy sound and 
refreshing sleep during all the period aforesaid, and has been sen- 
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ously and permanently injured and his powers of mind and body 
as well as his ability to earn his livelihood as a locomotive engineer 
have been seriously and permanently impaired, and he has been 
unable to follow his business as such locomotive engineer, and has 
been obliged to pay out and expend large sums of money in en¬ 
deavoring to be healed and cured of the injuries received as afore¬ 
said; all to his great damage in the sum of Fifteen thousand 
($15,000) Dollars. 

Wherefore, he brings this suit and claims Fifteen Thousand 
($15,000) Dollars besides costs. 

M. J. FULTON, 

LECKIE, FULTON & COX. 


6 Defendant's Plea. 

Filed January 17, 1910. 

* * * * * * * 

Now comes the defendant, the Baltimore and Ohio Railroad Com¬ 
pany, and for plea to the declaration filed in the above entitled cause 
says that it is not guilty as therein alleged. 

GEORGE E. HAMILTON, 

Attorney for Defendant. 


Memorandum. 

April 6, 1911.—Leave to Defendant to file additional plea forth¬ 
with. 


Additional Pleas. 

Filed April 6, 1911. 

* * * * * * * 

Now comes the defendant- and for a further plea to the declaration 
filed in the above-entitled cause, says that the plaintiffs cause of ac¬ 
tion accrued more than one year before the filing of said declaration. 
And for a further plea to said declaration, the said defendant says 
that the plaintiff’s cause of action accrued more than two years 
7 prior to the filing of the declaration in this cause. 

HAMILTON, COLBERT, YERKES & HAMILTON, 

Attorneys for Defendant. 


Memorandum. 


April 13, 1911.—Verdict for defendant. 
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Motion for New Trial. » 

Filed April 16, 1911. 

******* 

Now comes the plaintiff and moves the Court to set aside the ver¬ 
dict in favor of defendant rendered in the above entitled cause and 
grant a new trial on the following grounds: 

1. The Court erred in directing the jury to return said verdict in 
favor of the defendant, because— 

(a) There was evidence tending to show negligence on the part 
of the block operator at Silver Spring. 

( b ) There was evidence tending to show negligence on the part 
of the Railroad Company in running train 2120 in the rear of train 
66 without informing the crews of either or both of said trains that 

said trains were so running, or of their near approach to eacli 

8 other. 

(c) There was evidence tending to show negligence on the 
part of the Railroad Company in relying exclusively upon the block 
system for the protection of train 66. 

( d) There was evidence tending to show negligence on the part 
of the defendant in allowing its station at Takoma to be closed at 6.30 
P. M. without proper precautions being taken. 

( e ) There was evidence tending to show the Company was negli¬ 
gent in placing in charge of train 2120 an engineer who at the time 
was incompetent and unable properly to perform his duties. 

(/) There was evidence tending to show negligence on the part of 
the Company in running train 66 upon a schedule which could not 
be observed on the day of the accident, without informing the crew 
of 2120 that said train was not running according to said schedule. 

(g) There was evidence tending to show that the Company so 
negligently operated train 2120 that under its orders and the block 
system, it ran said train into train 66. 

2. The Court erred in excluding the testimony of the witness, 
Moore, tending to show incompetency on the party of the block opera¬ 
tor at Silver Spring. 

3. It was for the jury, and not for the Court, to determine what 
was the approximate cause or causes of the collision, and whether the 
negligence of the Company caused, or contributed to cause, the colli¬ 
sion. 

4. Other errors of law committed by the Court. 

9 M. J. FULTON, 

LECKIE, FULTON & COX, 

Attorneys for Plaintiff. 
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To Messrs. Hamilton, Colbert, Yerkes & Hamilton, Attorneys for 
Defendant: 

Please take notice that we shall calendar the foregoing motion for 
hearing before Justice Barnard, in Circuit Court No. 2, on Friday, 
the 21st day of April, 1911. 

M. J. FULTON, 

LECKIE, FULTON & COX, 
Attorneys for Plaintiff. 

Copy of foregoing motion received this 15th day of April, A ,D., 
1911. 

HAMILTON, COLBERT, YERKES & HAMILTON, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 21 st, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

* * * * * * * 

Upon consideration of the plaintiff’s motion for a new trial filed 
herein, it is ordered that said motion be, and the same is hereby over¬ 
ruled, and judgment on verdict is ordered. Wherefore, it is consid¬ 
ered that the plaintiff herein take nothing by this action, that the 
defendant go hereof without day, be for nothing held and re- 

10 cover of plaintiff his costs of defense, to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment, the plaintiff by his attorneys in 
open court, notes an appeal to the Court of Appeals of the District 
of Columbia, whereupon, the penalty of a bond for costs, is hereby 
fixed in the sum of One Hundred Dollars. 

Merworandwm. 

May 9, 1911.—Appeal bond approved and filed. 

May 25, 1911.—Time to submit Bill of Exceptions extended to 
June 16, 1911, and to file transcript also extended to July 31, 1911, 
inclusive. 

June 5, 1911.—Bill of Exceptions submitted. 

July 14,1911—Time to file transcript further extended to October 
20, lfifll, inclusive. 

11 Supreme Court of the District of Columbia. 

Thursday, August Vlth, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

**♦**♦♦ 

The Court having this day signed the Bill of Exceptions, here¬ 
tofore submitted herein, now orders the same of record as of tho 
time of the noting thereof at the trial. 


.. _ _ 
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Bill of Exceptions . 

Filed August 17, 1911. 

******* 

Be it remembered, That the above-entitled cause came on for trial 
before Mr. Justice Barnard and a jury on the 11th day of April, 
1911. 

Whereupon the plaintiff, to maintain the issues on his part 
joined, called as a witness Thomas F. Dent, who testified as fol¬ 
lows: 

I reside in Baltimore, Md., and am a train dispatcher for ihe 
Baltimore and Ohio Railroad Company, and have been so employed 
for the past ten years. Prior to that time I was telegraph operator, 
and prior to that a telegraph switchman. I was a train dispatcher 
on December 30, 1906. The Baltimore Division of the Company 
embraces the Washington and Metropolitan Branches and the old 
main line between Relay and Washington Junction. The Wash¬ 
ington Branch is a line of road between Baltimore and 

12 Washington, and the Metropolitan Branch is a line be¬ 
tween Washington and Washington Junction, and the old 

main line is between Washington Junction and Relay Junction, 
which latter point is on the Washington Branch between Baltimore 
and Washington. On the evening of the accident I was train dis¬ 
patcher for the operation of trains on the Metropolitan and Wash¬ 
ington Branches, and the old main line wa? under the control of 
another dispatcher, located in the same oflice with me in Baltimore. 
My duty as train dispatcher was to keep a record of all train-*, issue 
necessary orders, and order engines out where engines on trains are 
disabled. The movement of all trains over the lines under my 
control was subject to such orders as were necessary for me to give, 
but in addition to that it was controlled by the block system. On 
the day of the accident, train 66 originated at Frederick, and from 
there it went to Washington Junction, at which point it received 
the necessary orders from me, and was thereafter controlled by the 
block system. Train 2120 originated on the Cumberland Division, 
and received orders from me when it reached Washington Junc¬ 
tion. A regular train, that is a train known on the time-table as 
having a regular schedule, when it comes to a point like Wash¬ 
ington Junction, if there are any orders there, it receives those 
orders, and in addition to that the crew receives their blank B; 
that is given in addition to the train orders, with the number of 
the order they get on blank B, and it also states that there are no 
further orders than the orders noted on blank B. If there are no 
orders for that train at Washington Junction, it receives simply 
the blank B. For instance, take train 66. If there were no 

13 orders at Washington Junction for that train, then its time 
table schedule and blank B permit it to leave Washington 
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Junction and proceed on its schedule, providing the block ahead 
of them is clear. The block system starts on my line of road at 
Washington Junction and continues down to Washington on that 
branch. There is a block telegraph office at each and every prin¬ 
cipal station on that line, with a semaphore signal located there 
controlling the movements of each train. No two passenger trains 
are permitted in the same block at one time, and no freight train 
is permitted in a block with a passenger train. Starting down 
from Washington Junction, if the block is clear, a train like 66 
proceeds to the next station, which is Tuscarora. The train crew 
of 66 would learn that the block was clear by receiving a white 
signal at Washington Junction; when they got to Tuscarora, if 
the next block was clear they would receive a white signal there, 
and so on down the line. That signal is controlled by the operator 
managing it. There is a semaphore signal, the blade of which 
signal indicates red, green or white. When that blade is up in a 
horizontal position, it is red; and that is the danger signal. When 
it is dropped down all the way, it is a clear signal—white. When 
it is half way, or 45 degrees, it would show a green signal. At 
night time the indication of the signal is given by means of a 
light. There is a disc connected with the blade of the semaphore 
that covers the lamp, and that disc is red, and when the blade is 
dropped then it shows a clear light. The normal position of that 
signal is red, and its .movements are controlled through an 
14 interlocking system connected up with the telegraph office 
at each station. There is a lever in the office that is con¬ 
trolled by the operator, and when he wishes to display a white 
signal or a green signal to a train, he has to pull that lever up and 
hold it with his hands until the train has passed his signal. Then 
when he releases it, that turns the signal back to red again. These 
blocks extend from telegraph office to telegraph office all the way 
down the line from Washington Junction to Washington. At the 
time of this accident some of these block stations were not open 
all the time during the 24 hours of the day. When some of these 
stations were closed for the night, the blade would be tied down, 
and there would be no light there at all. Silver Spring is a con¬ 
tinuous telegraph office, open all the time. The block stations 
that were open and in operation on the night of December 30th, 
1906, beginning at Washington Junction, would be Tuscarora, 
Dickerson, Barnesville, Boyds, Germantown, Gaithersburg, Rock¬ 
ville, Randolph, Kensington, Forest Glen, Silver Spring, Tacoma, 
University and Rhode Island Avenue tower. The schedule in 
effect on the day of the accident was shown on time table No. 13, 
which went into effect November 25, 1906, and upon which the 
names of the stations, the distances of each station from Washington 
Junction and the schedule time of passing each station, as well as 
the time of leaving Washington Junction are shown as follows: 



Baltimore a ohio railroad company, etc. tf 

15 Time Table No. 13. 

Distance from Name of Daily Schedule 

Washington Junction. Station. of Train 66. 

D. N. Washington Jet... S. 4.47 P. M. 

1.0. Sugar Loaf. 4.49 44 44 

3.5.D. N. Tuscarora.F. 4.53 44 44 

7.1.D. N. Dickerson . S. 5.00 44 44 

9.7.D. N. Bamesville.S. 5.11 44 44 

12.4 . Buck Lodge.F. 5.15 44 44 

13.7 .D. N. Boyds. S. 5.19 “ “ 

16.4 . Germantown .... S’. 5.25 44 44 

16.6 .D. N. End Double Track 6.26 44 44 

17.9. Waring .F. 5.27 “ “ 

18.6 . Clopper . F. 5.31 44 44 

19.8 . Brown. F. 5.34 44 44 

20.7 . Ward . F. 5.36 44 44 

21.2 .D. N. Gaithersburg_S. 5.40 44 44 

22.2 . Washington Grove S. 5.43 44 44 

23.8 .D. Derwood ........ 5.46 44 44 

25.1 . Westmore. 5.48 44 44 

26.3 .D. N. Rockville . S. 5.52 44 44 

27.3 . Autrey Park. 5.54 44 44 

28.1 . Halpine . 5.56 44 44 

29.3 .D. Randolph . 5.57 44 44 

29.5 . Windham. 5.58 44 44 

30.4 . Garrett Park .... 5.59 44 44 

31.8 .D. N. Kensington .F. 6.01 44 44 

32.4 . Capitol View_ 6.02 44 44 

33.1 .D. Forest Glen.V. 6.03 44 44 

33.6 . Linden . 6.05 44 44 

34.5 . Woodside . 6.06 44 44 

34.8 . Fenwick. 6.07 44 44 

35.4.D. N. Silver Spring_F. 6.08 44 44 

36.0. North Takoma ... 6.09 44 44 

36.6 .D. Takoma . 6.10 44 44 

37.1 . Lamond . 6.11 44 44 

38.1 . Stott . 6.12 44 44 

38.6 . Terra Cotta. 6.13 44 44 

39.7 .D University. 6.15 44 44 

40.7 .D. N. Q. N. Tower. 6.16 44 44 

41.7 .D. N. New York Avenue 6.17 44 44 

43.2 .D. N. Washington . 6.25 44 44 

The stations marked “D” on the schedule are day stations and 
are kept open between certain hours of each day; those marked 
44 D. N.” are day and night stations and kept open all the time. On 
both Sundays and week days train 66 was required to make all 
regular stops which are marked “S” on the schedule. On week 
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days it was also required to stop on signal at the stations 

16 marked U F” on schedule; and on Sunday, in addition to the 
regular stops, it w as required to stop on signal at all stations on 

the line. Takoma was a day station, and was supposed to open at 6:30 
in the morning and close at 6:30 P. M. University was a day station, 
and was supposed to open at 7:00 o’clock in the morning and close at 
7:00 o’clock in the evening. The signals at the block stations are con¬ 
trolled entirely by the operators there, and they are subject to the di¬ 
vision operator, and then to the train dispatcher. So far as the show¬ 
ing of signals is concerned the station operator is not subject to me, 
but so far as giving orders is concerned if I had any orders for a train, 
I would send them to the station operator to be communicated to the 
train. While a train is moving over the line from Washnigton Junc¬ 
tion to Washington, we are kept informed of the position of the train 
by the operators who report the trains at each open telegraph office; 
that is, the operator of each and every open telegraph station, by 
which I mean a reporting station, would call up our office with his 
office call and report the number of the train and the time it arrived 
and left on the time it left. That report w’ould be made to me, and I 
keep a record of each report on the train sheet. I did not get such a 
report from every block station, but only from every reporting tele¬ 
graph office. Reporting stations on the Metropolitan Branch were 
Washington Junction, Tuscarora, Dickerson, Barnesville, Boyds, 
Germantown, Gaithersburg, Rockville, Silver Spring and University. 
I had the train record showing the movements of trains 63 and 2120 
on the evening of December 30th, 1903. These open tele- 

17 graph offices would report the arrival and departure of trains 
usually right after such train had passed the station. From 

this train record it appears that train No. 66 arrived at Washington 
Junction 4:30 and left there at 4:47, which is its time* table schedule. 
It left on time. It received orders at Washington Junction to meet 
No. 1, which is the St. Louis Express from Washington, at Barnes¬ 
ville, as that part of the line is a single track and it is necessary to 
have these trains pass meeting points with one another. After it 
left Washington Junction, in addition to orders to meet No. 1, it 
was controlled by the Manual Block System, w’hich, as stated, is man¬ 
ipulated at the block stations of all the principal stations that have 
been named. That train left Washington Junction w ith a clear block 
and proceeded to Tuscarora, where they would have to look out for 
another block. If the block is clear ahead of him, the engineer re¬ 
ceives a white signal, and if the block is occupied by another train, 
he receives a red signal, and remains there until the signal is changed 
to white or clear, w hich denotes to him that the block ahead is then 
clear of any train. The same is the case at each following block 
station along the line until he reaches his destination at Washington. 
He is controlled absolutely by the block signals. Train 2120 con¬ 
sisted of dead head equipment, that is a train composed of empty 
coaches and express cars, being moved back to Baltimore after an¬ 
swering the service that they were used for on the trip West. This 
train started from Cumberland and arrived at Washington Junction 
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at 4.41 P- M. and left there at 5:27. It received orders at 

18 that point to run as an extra train from Washington Junc¬ 
tion to Locust Point, via Washington. That order would be 

given to the conductor and the engineer of the train and it would 
be entered in the train order book. When that order was transmitted 
to the operator at Washington Junction, he would repeat it to us, 
which is the standard rule for handling train orders. The order 
would then be ready for delivery, and the operator would deliver it 
to the train crew with blank B, giving the number of the order he 
delivered. From the train sheet made up by me from reports received 
from each reporting telegraph station it appears that No. 66 arrived 
at Washington Junction at 4:30 P. M , and left at 4:47. Extra 2120 
arrived at Washington Junction at 4:41 and left at 5:27. No. 66 
passed Tuscarora at 4:53 and extra 2120 passed Tuscarora at 5:35. 
That is a difference of 42 minutes. No. 66 arrived at Dickerson at 
5:01 and left at 5:02. Extra 2120 passed Dickerson at 5:41. That is 
a difference of 39 minutes. No. 66 arrived at Bamesville at 5:10 and 
left at 5:16. It was detained there six minutes to meet No. 1, which 
was the St. Louis Express. Extra 2120 passed Bamesville at 5:46. 
That is a difference of 30 minutes. No. 66 arrived at Boyds at 5 :25 
and left at 5:26. Extra 2120 passed Bovds at 5:52. That is a dif¬ 
ference of 26 minutes. No. 66 passed Germantown at 5:33. Extra 
2120 passed Germantown at 5:58. That is a difference of 25 minutes. 
No. 66 passed Gaithersburg at 5:45. Extra 2120 passed Gaithersburg 
at 6:07. That is a difference of 22 minutes. No. 66 passed Rockville 
at 5:59. Extra 2120 passed Rockville at 6:15. That is a difference 
of 16 minutes. No. 66 passed Kensington at 6:12. Extra 

19 2120 passed Kensington at 6:23.. That is a difference of 11 
minutes. No. 66 passed Silver Spring at 6:21. Extra 2120 

passed Silver Spring at 6:28. That is a difference of 7 minutes. 
Silver Spring was a reporting station, and the next block station was 
Takoma, but my record does not show when 66 passed Takoma, be¬ 
cause that was not a reporting station, but Takoma did report to me 
that extra 2120 had passed the red target there at 6:31 P. M. The 
operator made this report some few minutes after the train had 
passed, and the reason he made this report was because it was an 
unusual occurrence for a train to pass a red signal, and all operators 
are required to report any unusual occurrence. The order given by 
me to train 2120 was as follows: 

(Yellow SUp.) 

31 Baltimore & Ohio Railroad Company. 31 

Train Order No. 100. 

Dec. 12/30, 1906, 

At Washn. Jet. 

To C. E. Eng. 2120: 

Eng. 2120 will run Extra Washn Jet to Locust Point via Y. at 
Washn Extra 1865 and 2120 follow each other carefully under green 
signal. 

f * 


l 


i 


O. H. H. 
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Rec’d 442 P. M. 0. K. 444 P. M. X.M. 

Conductor and engineman must each have a copy of this order.” 
Conductor. Engineman. Train. Made. Time. 


Hoffmeier Hildebrand 2120 Complete 4:46 P.M. 

Operator. 

Fisher.” 

O. H. H. are the initials of the Superintendent which were signed 
to the order by me. After the operator receives this order both the 
conductor and the engineer have to sign it, and after their signatures 
are put on the order, the signatures are transmitted to the dispatcher 
at Baltimore, giving their name- and the train number, and he in 
turn sends the word “complete” to the operator, which was done at 
4:46 P. M. in this case. That makes the order complete and ready 
for delivery to the train, and the operator signs his name to the foot 
of the order. The delivery of that order gives the train authority 
to run over the Road, and after they receive that order they are gov¬ 
erned absolutely by the Manual Block System on the line of road. 
For instance, after 2120 received this order, and as soon as the block 
operator at Washington Junction gave them a clear signal he would 
move, providing he had the time table right against other trains, 
such as No. 66 and No. 1, and all other trains that were scheduled 
on the time table. By time table rights I mean the rights that 
21 are confer-ed by the time table on trains that are scheduled 
and named on that time table. Extra 2120 was not a sched¬ 
uled train; it was an inferior train to any and all trains that were 
named on that time table, and it was the duty of extra 2120 to look 
out for all trains named in that time table, and also to clear the track 
for them and remain clear of their time. On the day of the accident 
train 66 was due to leave Washington Junction at 4:47 P. M., and 
was due in Washington at 6:25. The next regular train ahead of that 
was No. 6, scheduled to leave Washington Junction at 3:38 P. M., 
and arrive at Washington at 4:42. Those are the only scheduled 
trains East bound on the afternoon of the accident. Between 4:47 
P. M. and 6:38 P. M. No. 66 was the only east bound train'shown on 
the schedule. West bound scheduled trains included No. 1, leaving 
Washington at 4:05 P. M. arriving at Washington Junction 5:12; 
that was the train that 66 passed at Barnesville; and 2120 had to re¬ 
main at Washington Junction for this train, it not having the time 
table right. The road from Washington Junction to Germantown is 
single track, and from Germantown to Washington City double track. 
At all of the stations on this schedule marked with the letter “F” 
the trains would not stop unless there were passengers to get on or 
off, and if there w^ere no passengers the train would proceed if the 
road w T as clear. These are flag stations. Washington Junction is 42 
miles.from Washington, and Relay is 31 miles from Washington. 
It is 60 miles from Washington Junction to Relay by the old main 
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line. There are two ways that you could send a train from Washing¬ 
ton Junction to Baltimore but the old main line system is a freight 
line. There are some local passenger trains run on that 

22 line but no through passenger trains. Trains moving over the 
road are controlled by the manual block system, by the train 

rules, the time tables, all general orders and special instructions in 
effect, and they are also governed in their movements by the orders 
they may receive from the dispatchers. The rules governing the 
Operating Department, in effect April 1st, 1903, were in effect at the 
time of the collision and embraced the rules in appendix A hereto 
The pamphlet of rules governing the use of block signals dated May 
18, 1902, containing the rules shown in appendix B annexed hereto- 
were also in effect. General orders and special instructions are issued 
by the Superintendent in printed form from time to time, as occa¬ 
sion requires, and they are posted on the bulletin boards at all termi¬ 
nal points, and at the starting out and arriving points of all train 
crews and engine crews. Train crews are also governed by the rules 
in the back of the time table. Blank “B” is a form that is used in the 
operation and movement of trains past telegraph stations where they 
receive their orders. In one sense it is an order, because if there is a 
special order its number is written on this blank “B” and the special 
order accompanies the blank B. If there is no order the blank “B” 
itself is sufficient for a regular train as it will contain the statement 
at the bottom of the card that there are no orders at this office for this 
train. When a train receives blank “B” containing no special order, 
it is governed by the rules that are in the back of the time table, and 
the block system. This blank “B” form is used at all tele- 

23 graph offices, and the conductor and the engineer receiving it 
are required to compare the numbers of their orders with the 

numbers shown on the blank “B” in order to make sure that they 
have all of their orders. The order issued to train 2120 at Washing¬ 
ton Junction and 1865 directed them to follow each other carefully 
under green signals. No. 1865 was a slow freight train running as an 
extra, just the same as 2120 was, and that order had reference to 
those two trains as between themselves. 1865 was on the siding at 
Tuscarora, and received the same order as 2120 got. I did not keep 
the record of the movement of trains over the old main line from 
Washington Junction to Baltimore; that was kept by the Dispatcher 
for that line. The Chief Train Dispatcher on duty, W. W. Ec- 
cleston, at the time of the accident would decide whether an extra 
train, such as 2120 should move to Baltimore by way of the Metro¬ 
politan Branch or by the old main line. After Takoma had closed 
at 6:30 the block would extend from Silver Spring to University, 
and after University had closed at 7:00 o’clock, the block would 
extend from Silver Spring to Rhode Island Avenue. 

On cross-examination the witness said: When train No. 2120 
passed Silver Spring it was seven minutes behind No. 66. That is 
not an unusually close distance for two trains to run. We have 
movements of that kind every day, hundreds of trains. That dif¬ 
ference in time with reference to trains running at the usual rate of 
speed, would mean that those two trains were six or seven miles 
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apart. About fifty trains pass up and down the Metropolitan 
Branch in the course of each twenty-four hours. Thirty-seven of 
these are scheduled passenger trains, and the extra trains 

24 and freight trains passing up and down there each day van>* 
from five to fifteen or twenty. The travel is less on Sun¬ 
days than on week days on the Metropolitan Branch. There are 
only twenty-seven passenger trains on Sundays. 

Q. I forgot to ask you when train 66 passed Silver Spring, train 
2120 being 7 minutes behind it, would you call that careful opera¬ 
tion? 

To which question plaintiff objected on the ground that it called 
for a conclusion of law and was not a matter requiring expert testi¬ 
mony, but the Court overruled said objection, to which ruling the 
plaintiff, by his Attorneys, then and there excepted, and said ex¬ 
ception is noted upon the minutes of the Court. 

The Witness: Yes, sir. It was a careful and safe movement of 
trains; an every day movement of train- that pass over the line of 
the road. That is governed by tbe manual block system which we 
have always considered to be a safe method of handling trains. 

Q. Some of these blocks, you have testified, are less than three 
miles apart; is it a careful and safe operation, as soon as a train 
emerges from one end of the block to-let. another train in at the 
other end two or three miles away? A. Yes, sir; perfectly safe. 

Mr. Cox: One moment, I object to that, for the same reason, as 
calling for a conclusion of law. I move to strike out the answer on 
the ground that it is a conclusion and that it is not a matter for 
expert testimony. But the Court overruled said motion, to 

25 which action of the Court plaintiff excepted and said excep¬ 
tion was noted upon the minutes. 

The Witness: When a train approaches a block station the tele¬ 
graph operator at that point gives the engineer a clear or white 
signal if thq block in front of him is clear, and that signal permits 
the engineer to take his train into the next block, and it indicates 
to him that no other train is in the block. After his train has 
entered the block no other train will be permitted to enter the block 
by the telegraph operator until he has received notice from the 
operator at the other end of the block that the first train has passed 
out of the block. The normal position of every block signal is 
red, which means to stop. In the day time this signal is a horizon¬ 
tal blade and at night it is a red light. No engineer is permitted 
to take his train into the block until he receives a clear signal from 
the operator. This is indicated by the blade of the signal being 
lowered by the operator to a vertical position, meaning white. When 
the blade of the signal is lowered to an angle of 45 degrees it means 
that the engineer may proceed cautiously. If no signal is dis¬ 
played or an imperfect signal is given, or bv reason of conditions 
of weather the engineer is unable to see the signal, it is his duty to 
stop, the same as if a red signal had been displayed. No signal, 
where there ought to be one, means danger. It would be the duty 
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of the engineer to stop his train and regard the absence of a signal 
at a station where there ought to be a signal as a danger signal. 
I had nothing to do with sending train 2120 to Locust Point 

26 by way of Metropolitan Branch. The Chief Train Dis¬ 
patcher regulates that, and extra trains are directed by him 

in whatever direction or route that causes the least congestion of 
trains. Since the building of the Metropolitan Branch all through 
passenger trains are operated over that road, and the old main line 
is confined principally to the movement of freight trains and local 
passenger trains, and the general condition of that line is one of 
congestion, numerous and heavy freight trains are moving over it 
all the time. So far as I can remember on the day of the accident 
the freight travel on the old main line was in the usual condition, 
it was congested with freight trains. The old main line is double 
tracked, The red signal means danger—stop. The green signal 
means proceed with caution, expecting a train in front of . you, 
and prepared to stop. White means a clear signal. A double green 
signal is a signal that means to an engineer that he should look out 
for a train immediately ahead, a work train, for instance, or a train 
using a cross-over between that poir^t where he receives the double 
green and the next end of the block. There is a special rule in the 
block signal rules showing how this double-green signal is employed 
when a work train desires to do switching within a block; the 
operator at the entrance of a block before allowing such a train to 
go in, will call the operator at the other end and find out if the 
block is clear of all trains; if not clear the work extra will have to 
remain at one end of the block until the block is clear, and when 
the block is clear the operator will notify the operator at the other 
end that the work extra is going to use the block on both 

27 tracks, and then both ends of the block are protected by a 
double-green signal, and when another train approaches that 

block from either end, if there is then no passenger train or other 
train than the work extra within the block, the operator will dis¬ 
play the double-green signal to the approaching train, and that 
train will then proceed under this double-green looking out for a 
train immediately ahead, or using the cross over between the tracks. 
If a single green signal was displayed that would indicate to the 
engineer that another train was immediately ahead of him on the 
same track. Red, white and green lights are used for signals at 
night. They are so placed that the engineer can see them under 
ordinary weather conditions as soon as his train comes in view of 
the station, just as far as the line of vision extends. The manual 
block system is so called because the signal which is always nor¬ 
mally red can only be changed by the operator pulling a lever with 
his hand and holding it in that position until tne train has passed. 
He then releases the lever and the signal goes back to red again au¬ 
tomatically. When he closes his office for the day he ties down the 
semaphore. 

Witness further testified that on the night of the accident, a 
few minutes before the accident, or about the time of the accident, 
the operator at Takoma called witness up and said “That extra 2120 
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has passed my red signal, and train 66 is in the block and has not 
reached University.” There was nothing that I could do then ex¬ 
cept to call up University and ask for 66, hoping that it had passed 
that Station, but University promptly answered and said “66 not 
coming yet.” I again called him and asked him if he saw 

28 anything of the train but he replied no. It was not re¬ 
ported to me that night that 2120 had passed any other red 

target. The order given 2120 to run as an extra train from 
Washington to Locust Point by way of Washington and the “Y,” 
gave him authority to run over the line of road looking out for all 
regular trains and all other trains and to be governed absolutely 
by the manual block system and train rules, and all general orders 
and special instructions in effect. An extra train is inferior to all 
scheduled time table trains, and is compelled to keep clear of and 
look out for all regular trains. It was the duty of Hildebrand, 
the engineer of 2120, to be familiar with the regular schedule of the 
Metropolitan Branch, and it was the duty of 2120, having no time 
table rights, to respect the rights of No. 66. 

On re-direct examination the witness said: The weather was foggy 
on the night of the accident.. The records of the Company show 
the conditions of the old main line as to the congestion of the 
traffic on the day of this wreck, and I have only a general knowledge 
of conditions. I could not state exactly the number of trains but 
the general conditions were that they w T ere numerous, and on Sun¬ 
days there w T as a tendency to be more freight trains moving on that 
line than on week days. Silver Spring reported the passage of 
train 66 and 2120 by that point, a couple of minutes or a little longer 
after the trains had actually passed. The operator at Takoma noti¬ 
fied me about 6:39 or 6:40 of 2120 passing his red target. I could 
not state exactly how long the operator at Silver Spring had 

29 been on duty at that point but it seems to me that he had been 
working there quite a little w’hile. The exact time would be 

shown by the service record in the Superintendent’s Office. He 
w r ould work there at times and then work at different offices along 
the line. I did not send any notice to the crew’ of 2120 that 68 w r as 
losing time after it left Washington Junction; that was not neces¬ 
sary, as the engineer of 2120 knew’ the schedule of 66; he also knew’ 
the condition of the w r ork of 66 on Sunday from the time table and 
the engineer of 2120 is compelled to familiarize himself with those 
rules and notations on the time table. The schedule time of 66 
was the same on Sundays as on w’eek days. I did not notify 66 
that 2120 was following him for the reason that 2120 w as controlled 
by the block signals and it is not necessary to notify a regular time 
table schedule train of an inferior train. No. 2120 and No. 66 were 
at Washington Junction together, and should have seen each other. 

Thereupon, the plaintiff, to further maintain the issues on his part 
joined, called as a witness, Harry H. Hildebrand, who testified as 
follows: 

I live in Baltimore, and was employed by the defendant for nine¬ 
teen or twenty years. I became a fireman’in 1887, and when I en- 
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tered the employ of 'the Company I was required to take an exami¬ 
nation upon the rules and since then I have been required to stand 
that examination once or twice a year, and whenever a new book 
came out we were examined on it. I entered the Company’s service 
as a freight fireman and was successively promoted to pas- 

30 senger fireman, freight engineer and passenger engineer. On 
December 30, 1906, I was the engineer on train 2120. On 

Friday evening before the accident which happened on Sunday I 
was called to bring No. 9 to Washington. After reaching Washing¬ 
ton I laid over at Trinidad for No. 11, which leaves somewhere about 
midnight. I can’t remember the exact hour. I took No. 11 with a 
theatrical troup going West to Cumberland, and arrived in Cumber- 
land about 4:35 Saturday morning. I put my engine away, made 
out my work report, got breakfast and went to bed. 1 was called some 
time that morning to go back, with my engine light, to Washington. 
I came back to Washington and reported at Trinidad and received 
orders. I returned with No. 11 that night going to Cumberland, 
leaving some where about mid-night and reached Cumberland about 
4.35, Sunday morning. I put my engine away, made out my work 
report, got breakfast and went to bed about 6:30 or 7 a. m. until 1 
was called to take this dead-head equipment to Locust Point. I 
' don’t know what time that was, some where about eight or half past 
eight, something like that. I answered the call, got my engine 
ready and then went over to the Hotel, and then I got my train and 
came east, and arrived at Washington Junction about 4:40 or 4:41. 
At the end of my trip I would report to an engine dispatcher, and 
leave my name and where I was boarding, so that they would know 
where to find me when they wanted to call me to go out on some trip. 
As an employee of the Company it was my duty to fulfil the call 
and obey the orders. When I reached Washington at nine o’clock 
Friday night, it would be about ten o’clock by the time I would leave 
my engine. Then I was called again for twelve something, 

31 and got two or three hours off and I had a couple of hours in 
Cumberland. Then I had a couple of hours or more at Trini¬ 
dad on Saturday night when I came back, and then I had a couple 
of hours in Cumberland on Sunday morning. I should think I 
had eight or nine hours sleep, or six hours or something like that 
during that time. After reaching Washington Junction Sunday 
afternoon I oiled the engine and went to the office to get orders. I 
received running orders for engine 2120 to run extra from Washing¬ 
ton Junction to Baltimore via the “Y” to Washington. I left Wash¬ 
ington Junction at 5.28, and I knew that No. 66 was running ahead 
of me. I knew that from the time table and I had seen her leave 
there on her regular time. I did not know that 66 was losing time. 
After leaving Washington Junction I received a clear signal at Tus- 
carora, Dickerson, Barnesville and at Boyd’s I slowed up so that the 
operator could hand a clearance card to the fireman. He in turn 
gave it to me and I read it. I did not stop but proceeded on ♦© 
Germantown where I got the clear signal and so on down to Ran¬ 
dolph. At Randolph I hollered to the fireman as to how the signal 
was, and he answered back all right. I could not see the signal be¬ 
cause of the drifting smoke, which was going ahead of us, so I took 
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the fireman’s word for the signal being all right, which was according 
to the instructions of the general manager. I proceeded on and 
got the white signal at each station until I came to Silver Spring 
where I got the double-green signal at 6.31. That meant to me that 
there was a work train using the cross over switch between University 
and Silver Spring, and that Takoma was dead at that time 

32 6.31, because it was out of commission at 6:30, because I 
could not have received the double-green there if Takoma had 

been in, because there is no cross-over switch between Silver Spring 
and Takoma, so I proceeded on. I looked out at Takoma and saw 
nothing. I did not see any light and I went on. I got down to 
near Terra Cotta and applied my brake, looking for a flagman to 
come back to protect himself, if there was a work train or any train 
in the block, or any fuses, and there was none there, so I released my 
brake and then collided with 66. I did not know it was 66 until 
some time afterwards. The two rear coaches of train 66 were split 
open but the collision did very slight damage to my engine, which 
was a large one and was running about 18 or 20 miles an hour at 
that time. I did not run past a red target at Takoma, or by any sig¬ 
nal I ought not to have passed on the trip from Washington Junction 
to Terra Cotta. 

On cross-examination the witness said: I left Washington Junc¬ 
tion at 5.28 on the day of the accident. 

Q. Were you suffering from loss of sleep? A. Well, no, I can’t 
say that I was. I didn’t have so much sleep during that time. To 
a certain extent I was obliged to bring that train from Cumberland. 

Q. Could you not have claimed your hours of rest, if you had 
wanted to? A. Well, in them days we had no time to claim. It 
was not like it is at the present time. 

Q. Could you not have done it. If you had told the people in 
charge that you needed sleep—could you not have had it? 

33 A. No, I was the only man there at that time on the first 
division, and when they called us they expected us to go. 

Q. Are you obliged to go? A. Well, it is insubordination if you 
don’t, in them days. 

Q. I understood you to say that when you got to Washington 
Junction you were in good physical condition? A. I was all right. 

Q. You did not need any sleep? A. I could have slept, I sup¬ 
pose, if I had been in bed. 

Q. You thought yourself able to run that train? A. Yes, I was 
able to run the train. 

The Witness: I don’t use intoxicating liquors. I knew that 66 
was ahead of me, and I knew that it was Sunday and she had extra 
stops to make. I knew it was foggy. I did not know that 66 was 
apt to be delayed by the condition of the weather and the rails and 
the extra stops, and if she was they had a right to notify me, by the 
block signals; all I had to run by was my time table and watch. I 
know the time I passed Silver Spring because I looked at my 
watch. I could not tell the time I passed any other Station on that 
day, but I remember Silver Spring because that was the last Sta¬ 
tion we passed and I remember making that remark to the fireman, 
and I looked at my watch and it was 6.31. We got the time at Cum- 
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berland, the conductor looked at the clock and compared his time 
with it, and I would take my time from the conductor's. We 

34 had no special place to go to have our watches reported on by 
the Railroad Company. I did not look at the clock myself 

at Washington Junction. I am sure I got the double green signal 
at Silver Spring, but I did not see any signal at Takoma, although 
I looked. I could not tell you what time I passed Takoma. It was 
foggy and I could not see so well. I said in my direct examination 
that I did not see any signals at Takoma. If I did not see a signal 
it was not my duty to stop and go back and find out why there was 
no signal. There was not supposed to be a signal at Takoma at the 
time I passed. Rule 27 means that I am not obliged to see the signal 
change when I blow for it, as we had to do in the old days; for 
instance, if I come down to Rockville on a curve, and can't see the 
signal when I blow for it, and as I approach the Station I see that the 
arm of the signal is down, which means a clear signal, I have a right 
to go on, and I am not required to see that signal change from red to 
clear, but if it was a half green or a half red or half yellow, or some 
other color like that displayed, that we don't use on the road, and 
which would be an improper signal, I would have to stop under the 
rule. When we pa®sed Randolph I didn't see the signal, but I asked 
the fireman if the signal was all right, it being on his side, and he 
said yes. I don't know that as a matter of fact there was no signal at 
Randolph when I passed although there should have been one. I 
don't know anything about that. I am responsible for the running 
of my engine. My fireman was named McClellan/ I left Wash¬ 
ington Junction according to mv time at 5.28, and got down to Sil¬ 
ver Spring at 6.31, the distance of 37 2/10 miles. I had no 

35 schedule to observe and was hauling a train of empty cars. 
According to my time I ran from Silver Spring to Terra 

Cotta a distance of 3 2/10 miles in 7 minutes. I judge I was going 
about 15 or 18 miles when I struck 66. The wreck occurred at 6.38. 
I was not injured at all, and did not see Mr. Vermillion until some 
days after the accident when we were at the Coroner's Inquest. I 
was dismissed from the Company's service from the day of the acci¬ 
dent. We had a little investigation in Baltimore into the matter 
and Mr. Galloway and Mr. Hobbs were there, and as a result of that 
investigation I was dismissed. 

On re-direct examination the witness said: If I passed a day 
telegraph station after its closing hour I would expect to see no 
signal displayed, unless I entered the block of that station before the 
closing hour. Takoma is closed at 6:30, and if I enter that block 
before 6:30 he is not allowed to close, and has no right to close the 
block while I am in it, but if I entered the block after 6:30 I would 
not expect to find a signal at Takoma. Signals are not displayed at 
stations after they are closed. I passed Takoma after 6:30, because 
I passed Silved Spring at 6:31. It was the duty of the Company 
to notify me that 66 was losing time and it did not do so. 

On re-cross examination the witness said: If I entered the block 
at Silver Spring at 6:28 as shown by the train sheet, it would have 
been my duty to look out for a signal at Takoma, and if it was a red 
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signal to stop. If I had entered the block at Silver Spring at any 
time after 6:30 and on coming down to Takoma I had seen a red 
target against me, it would have been my duty to stop. If 

36 I found a red signal at a station where I expected to find no 
signal it would have been my duty to stop. I could have been 

notified that the train ahead of me was late by the block offices and 
through the train dispatcher at Camden Station. They could have 
held the block on me at Silver Spring, and notified me that 66 was 
losing time. They could have held the red signal against me and 
stopped me until the block in front was clear. As long as the block 
in front- of me was clear it made no difference how late 66 was, I 
would have had the right to go into that block. I go by my time 
table and watch, and don’t know anything about 66 and all I am 
required to do is to see that the block in front of me is clear, that the 
operator gives me a white signal. If the block w r as clear I would 
have the right to go on, but if I was running ahead of 66’s time I 
would have to investigate, because mine was an inferior train. 
Coming down the road on a foggy wet night we are not supposed to 
know that a train ahead of us is losing time. We don’t know that. 
We can’t tell what is ahead of us, when a train is three or four miles 
ahead of us, so that coming down there I have to depend on schedule, 
my watch and the manual block system and the Company. The 
Company has the rieht. to notify the«e people when a train is late. 
I have been stopped by the red signal on foggy nights and notified 
to lookout for such and such a train. I know that on foggy nights 
trains are sometimes late because I have the paper in my hand. 
The only way that an operator could stop me to notify me that a 
train was late would be by setting a red target against me. 

Thereupon, the plaintiff, further to maintain the issues 

37 on his part joined, called as a witness William A. Moore, 
who testified as follows: 

I was in the employ of the defendant as a telegraph block 
operator for about 25 or 26 years, and left its employ in 
1906, just after the Terra Cotta wreck. At the time of the 
wreck I was on duty at Kensington, and had been employed 
at that station about six or nine months. I recall the pas¬ 
sing of train 66 and 2120 by Kensington on the night of the 
accident, and had to report their passing to the dispatcher at Balti¬ 
more. It was very foggy that night. You could not see an object 
until you got very close. No. 66 made her regular stop at my station 
and 2120 did not stop but slacked up very much. I reported the 
passage of that train to the dispatcher immediately, and had no 
difficulty in doing so. I broke in on a conversation Dent was hav¬ 
ing with some one. I reported that 2120 had passed there and gave 
him the time, that was all. I did not know the operator next to me 
on the south at Forest Glen. I did not know Mr. Dutrow the 
operator at Silver Spring at the time of the accident, but I have met 
him since. I had never had occasion to observe his operating as 
a telegraph operator until the night of this accident; he was a 
stranger to me at that point and I did not know him. I observed that 
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he could not transact the business that was offered to him. In 
other words there were two telegrams sent him—I think there were 
two, I am satisfied there was one—probably three, any how two— 
that he did not receive; did not sign for at all. These telegrams 
were sent to him by the dispatcher at Baltimore, and I could 

38 hear over the wire what was going on. I was familiar with 
the operation of block stations along this line. When the 

dispatcher in Baltimore wishes to give a block operator a message, 
he calls that operator on the line, with a particular signal, consisting 
of one or more letters, and when his call is answered he starts his 
message, and after the message has been sent the operator receiving 
it signs his private signature; that closes the transaction. On this 
occasion the train dispatcher called Silver Springs and he answered. 
I heard the message go in two or three times; they were offered and 
not received; at least there was no signature given for them, and 
repeated calls were made, and finally they could not get any reply 
to the call. Then I was called by the dispatcher and directed to get 
my partner at once to report for duty at Silver Springs. 

On cross-examination the witness said: 

Forest Glen which is between Kensington and Silver Spring, closes 
at 6:30. The message which I have testified Silver Spring did not 
receive was sent between 8 and 9 o’clock after the wreck. The dis¬ 
patcher called SG, which is the private signature of the operator at 
Silver Spring, and SG responded and the message was then sent, 
but the operator did not make any reply to the message at all. I do 
not know why he made no reply. I had never seen Dutrow and had 
never sent him a message by wire except in the matter of reporting 
trains, that is, block work only, When 66 passed Kensington at 
6:12, I notified Silver Spring of that fact and he received the mes¬ 
sage and signed for it. He also reported back to me when 

39 66 had cleared his block at Silver Spring. We had no trouble 
in doing the block telegraph work. That is not the same as 

message work. When 2120 passed my station at 6:23 I reported 
that fact to Silver Spring, and he signed for the message, and also 
notified me when 2120 passed out of the block at Silver Spring. 
We had no trouble at all with that message, and there was no evi¬ 
dence of any inability on his part to send the message over the wire 
in any of these transactions, but sending a message is much easier 
than receiving one. He both sent messages to me and received them 
from me when these two trains passed the block but that was not hard 
because it consisted mostly of figures. Randolph’s closing time is 
6:30, but the operator there lived at Kensington and on the night- 
of the accident he came home on 66, so that he probably left Ran¬ 
dolph about 6:15, that is, before 66 had cleared his block. He re¬ 
ported 66 coming to his station, but he did not report when it passed 
his block. When 2120 passed Randolph, therefore, that station was 
closed. 

On redirect examination witness said: 

In some cases operators at day stations .which close at 6:30 very 
frequently leave about 15 minutes before that time, and probably 
20 minutes, but if they made an effort to find out if there was 
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anything extra on the road, which would reach their point before 
their time was up, they would remain on duty; but frequently they 
left before the time was up. 

Q. Had that practice on the part of operators been carried on for 
any considerable time? 

Mr. Colbert: We object. That has certainly not anything to do 
with this case. 

40 The Court: Yes, I think that objection is well taken. 

Mr. Cox: If your Honor please, I think it might have a 

great deal to do with the case with respect to this closing time of these 
stations such as Takoma; because, as your Honor will see, if a prac¬ 
tice of that sort was indulged in along the road it would certainly 
tend to throw the trainmen to a certain degree off guard, because 
they wou^d not know absolutely whether these stations were going 
to close at 6:30. and it would leave them more or less in doubt as to 
the situation, and throw them off guard as to what they might ex¬ 
pect at a given station. So far as the evidence has disclosed up to 
the present time, if you take a station like Silver Spring and a sta¬ 
tion like Takoma, an engineman coming to Silver Spring at about 
6:30 would have no definite information at all given to him as to 
whether or not that block would extend from Silver Spring to Ta¬ 
koma or from Silver Spring to Univevrsity. There would be nothing 
to show absolutely. If it was after 6:30 he would assume, or might 
assume, that. Takoma was closed up. Now, if there was a looseness, 
a laxity, in the practice of the road with reference to allowing these 
stations to be closed before 6:30, it seems to me that these trainmen 
operating along would be thrown into a great deal more doubt and 
uncertainty with respect to the situation as to what they might find 
at a given station. 

The Court : I think that is going too far out of the record under 
the rule here. Of course this inquiry is as to a station where no 
accident occurred. 

Mr. Cox: I was asking him if it was the practice along the 
road. 

41 The Court: No, T think you cannot do that. 

Mr. Cox: Your Honor will allow us an exception? 

The Court: Yes. 

On recross examination witness said: 

I believe there is a rule of the company which requires an operator 
to get permission from the train dispatcher before he can close up 
his station. I do not know whether he is required to get a good¬ 
night signal from the dispatcher before he leaves because I have 
never been at one of those stations, as my office is never closed. 

Thereupon counsel for the defendant moved the court to strike out 
the testimony of this witness to the effect that on one occasion he had 
heard the operator at Silver Spring get a message and not answer it, 
which testimony was offered for the purpose of proving the incom¬ 
petency of the operator at Silver Spring, which motion the court 
granted. 
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Thereupon counsel for plaintiff asked the witness to state why 
Mr. Dent had asked him to get. another operator to send to Silver 
Spring that night, but the court, upon the objection of the de¬ 
fendant, refused to allow the question to be answered, on the ground 
that the answer would be purely hearsay, and that counsel for plain¬ 
tiff should ask Mr. Dent that question, to which action of the court 
plaintiff duly excepted, and the exception was noted on the minutes' 
of the court. 

The Court: I will grant that motion, Mr. Colbert. It was after 
the accident occurred. I understood that it was before the accident 
occurred. It was after the accident occurred when everything was in 
confusion out there, after that wreck, and it will not throw a particle 
of light on the competency of that man in his normal con- 

42 dition. 

Mr. Cox: Your Honor will allow us an exception to your 
ruling on the last question? 

The Court: Yes. 

Mr. Cox: And also to the ruling striking out the testimony of the 
witness? * 

The Court: Very well. 

Which exceptions were then and there noted upon the minutes of 
the court. 

Thereupon the plaintiff, to further maintain the issues on his part 
joined, called as a witness John Crawford, who testified as follows: 

I am a fireman in the employ of the Chesapeake Beach Railway 
Company, and on the night of December 30, 1906, was fireman in 
the employ of the defendant on train 66. I am son-in-law of Mr. 
Vermillion, the engineer of that train. Train 66 did not stop at two 
—a little more than two of the flag stations, on the evening of the 
accident. It was very foggy the latter part of the evening, and the 
fog had right smart effect on the movement of the train because you 
couldn’t see whether there were passengers at a station to board the 
train until you pulled right up to the station, and for that reason 
you had to go slow. The fog had no effect on us so far as the obser¬ 
vation of the signals was concerned, but you could not see them until 
you got right up to them. When we got to Terra Cotta we either 
stopped or were just coming to a stop when we were run into and our 
train was pushed down the line and a couple of cars broken. 

On cross examination witness said: 

I testified at the Coroner’s Inquest, at Hildebrand’s trial 

43 in the Criminal Court, and in the Legg trial, that the 
double green was what we saw at Silver Spring. 

Thereupon the plaintiff to further maintain the issues on his part 
joined offered himself as a witness, and testified as follows: 

On December 30, 1906, I was the engineer of train 66, and had 
worked for the defendant as fireman and engineer for 35 or 36 
years. Train 66 left Frederick at 4 o’clock, and got to Washington 
Junction at 4:30. We left there at 4:47 and came down to Bamess- 
ville, where we had to wait for the Western Express, and lost six 


24 


BENJAMIN L. VERMILLION VS. 


minutes. We then came on down to Terra Cotta, and were run into. 
We left Washington Junction on Schedule time, and made pretty 
nearly all of the stops if not all on the schedule. It was so foggy 
that day I had to come down almost to a stop to see if there was any¬ 
body at the station. If there was no one there, we kept on going, but 
at pretty near all of the stations there was somebody there. The 
schedule for departure and arrival is the same on Sundays as on 
week days; in addition to the six minutes lost at Barnesville, we 
lost all the way down the road because it was so foggy, and so many 
passengers had to be taken up, although I ran the train as hard as I 
could and got out of the engine all I could get out of it. I do not 
know what time we passed Silver Spring or arrived at Terra Cotta. 
I did not know’ that train 2120 w’as following me until after the 
collision. The accident happened on Sunday during the Christmas 
Holidays, and the travel on that day was very heavy. I received a 
double green signal at Silver Spring, came on down to Takoma, and 
got a white signal. I came down to Terra Cotta and just about the 
time I was stopping or starting—I don’t know which—when 

44 he hit me, and that throwed me down in the cab and hurt my 
back and bruised my shoulder, and bruised my back and 

upset my nervous system. You have to run carefully under a green 
signal, and you have to look out for another train in the block. 

Q. Mr. Dent testified yesterday, in answer to a question by counsel 
for the defendant, that it w T as careful and safe movement of trains 
to run 2120 after 66 with 66 losing time, under the conditions that 
these tw T o trains were running. I will ask you to tell the jury w hether 
that w’as careful and safe management of trains or negligent manage¬ 
ment of trains. 

Counsel for defendant objected to the question on the ground 
that witness had not qualified himself to testify on the subject or as 
to what the duty of the train dispatcher should be, but the court 
overruled the objection, and witness was allowed to answer. 

A. It was negligent. 

Witness: So far as I know there w T as no such rule as 109 in force 
at the time of the w r reck. 

The witness and his physician gave evidence tending to show’ that 
he sustained injuries, lost money and suffered pain as a result of the 
collision. 

On cross examination witness said: 

I guess I weigh about 215 now, but I have not weighed since the ac¬ 
cident. I am 60 years old and 6 feet tall. When I reached Silver 
Spring on the night of the accident I got a double green signal, which 
indicated to me that there was a work train or some other train in 
front of me. I stopped at Takoma and did not find any train in the 
block between Silver Spring and Takoma, nor did I find one between 
Takoma and Terra Cotta, although I was looting for it. 1 

45 did not look at my watch at Barnesville to see how much 
time I was losing, but I knew we were losing time because 

you can’t make time on Sundays. A red signal is displayed at the 
beginning of the block for the purpose of stopping a train, but when 
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the signal turns to white it means the block is clear, and you have 
the right to enter the block. If Hildebrand readied Silver Spring 
seven minutes behind me, and I was five miles away from him, and he 
received a white signal, he certainly had the right to go on. If when 
coming to Takoma Hildebrand had received a red signal, he should 
have stopped, and in that event would never have hit me, but if he 
passed Silver Spring at 6:31, he had no right to look out lor Takoma. 
If he reached Takoma before 6:30 and saw no signal it was his duty 
to stop. If he passed Takoma after 6:31 and saw a red target, ut that 
^oint, it was his duty to stop, but Takoma was supposed to be dead 
at that time. I never knew of two trains being allowed to run in 
the same block at one time except under special permission, under a 
green signal, which means to watch out for the man in front so as 
not to hit him. That is what the double green signal means. I 
saw a train standing at Washington Junction before I left, but did 
not know it was 2120 and did not know where it was going because 
I did not have to inquire. 

On redirect examination witness said: 

I have never known one passenger train to follow another into the 
same block except under special orders. That is, they would get 
an order to follow each other carefully under green signal. Such, 
for instance the order could have read : “No. 65 will follow 
46 No. 41 from Silver Spring carefully under a green signal.” 

I have sometimes gotten the green signal and the blank B, 
and then could follow in the same block. You could follow under 
the green signal in the same block with another train at any time. 

Thereupon the plaintiff, to further maintain the issues on his 
part joined, produced Dr. William L. Masterson, who testified as to 
the extent of the plaintiff’s injuries. 

This was the substance of all evidence offered on behalf of the 
plaintiff. v 

Thereupon counsel for the defendant moved the court to instruct 
the jury upon all the evidence to return a verdict for the defend¬ 
ant on the ground that the evidence showed that the collision re¬ 
sulting in plaintiff’s injury was due to the negligence of fellow 
servants of the plaintiff, and particularly to the negligence of Hilde¬ 
brand, the engineer in charge of train 2120. After argument by 
counsel for the plaintiff and defendant, the court rendered the fol¬ 
lowing opinion: 

“Gentlemen, this is a pretty close question; but it seems to me 
there is not enough made out here to require the Court to submit 
this case to the jury. 

I am not very confident in the opinion I am going to express; 
but I am confident of one thing, and that is this: that the accident 
occurred by reason of the failure of the engineer on train 2120 
to follow the rules of the company. According to his own testimony, 
he should have gone cautiously from the time that he struck Silver 
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Spring and received the double green, which he said he got at 

47 that time. Under that signal he must have gone cautiously 
into the extended block, as he assumes it was extended at 

that time, to University. If he had obeyed the signal that he got 
there, whether he knew anything about No. 66 or not, the accident 
would not have happened. That he did not go cautiously from that 
time on is evident from the fact that the accident occurred in the 
way it did and at the time it did, after he left Silver Spring. So I 
would be compelled to hold, on this evidence it seems to me, that 
the accident was caused by the negligence oi a fellow-servant, the 
engineer on the other train. 

As to the question of whether or not it was necessary for the 
company, the master in this case represented by the train dispatcher, 
to have added to the precautions established by this block system 
which seems to have been in perfect- working order, by giving an 
express notice to the engineer of 2120 at Silver Spring or some other 
station before that that the train in front of him had been losing 
time—Hildebrand says that he knew that in foggy weather, trains 
lose time, and he knew that they lost time on Sunday but what the 
amount of that loss of time was he did not know. He should have 
assumed, under those circumstances, and with his knowledge that 
a train working on that road on Sunday night might be run into 
by him that it would lose time. He could not rely absolutely on the 
schedule time, with the exceptions that he knew were in existence on 
that evening, particularly when he had a double green signal at 
Silver Spring which required him to proceed cautiously. There 
was no necessity for giving any other notice than that, if that 
signal had been obeyed. If the station at Takoma was dead, 

48 he should have stopped there any way under the system, as 
I understand the rules, in order to ascertain whether the road 

was clear before he ran into the block, from that point on. He as¬ 
sumed that Takoma was closed, as he says, from the fact that he got 
a double green signal at Silver Spring. If that signal clearly indi¬ 
cated that to him, of course it would perhaps excuse him from 
stopping at Takoma, but it would not excuse him from going slowly 
all the way between that point and University, and looking out for 
a train ahead. He says that he put on the brakes shortly before he 
reached Takoma thinking that somebody was going to come back 
and flag him if there was a work train at the switch there or at the 
station—that he would be met with some signal or flagman under 
some other rule of the company. 

Whether he was met by a flagman or not, at that time, he was 
certainly charged with the duty of caution and of expecting to 
find something there, particularly at the station of Terra Cotta where 
the train would be likely to be, if there was a train ahead of him. 
He knew that this train was ahead of him. 

With regard to the point that he has lost sleep, I cannot, from 
his testimony, conclude that he was at all incompetent to take care 
of his train. He says that he was perfectly competent to take care 
of it. He seems to have manifested that belief on the witness stand 
here and to have manifested it there. 
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There certainly was gross negligence on his part in not following 
that signal, and I don’t think that I could hold that it was con¬ 
current negligence on the part of the company to fail to do 

49 some other thing which would have been entirely useless to 
do if he had followed the instructions which he already had. 

So I think I will have to take this case from the jury on this 
motion. 

Mr. Cox: We of course wish 1 to except to the ruling of your 
Honor. 

There is one other point that we did not get on the record. I 
believe Mr. Fulton made the request to your Honor that a verdict 1 
should be taken, subject to the opinion of the Court, on the facts 
of the case. 

The Court: If it is not submitted to the jury, of course they 
cannot render a verdict. 

Mr. Cox: Your Honor rules against us on that? 

The Court: Yes; I grant the motion to instruct a verdict for the 
defendant. 

Mr. Cox: I merely want to take my exception to both of your 
Honor’s rulings. The Court refuses to take a verdict subject to the 
ruling of the Court and grants the motion to direct a verdict for 
the defendant, to both of which rulings we except. 

The Court: You can have your exceptions. 

Thereupon the jury was instructed by the court to return a ver¬ 
dict for the defendant, which' was accordingly done; after each of 
which rulings by the court in denying the request of the plaintiff, 
and in directing a verdict in favor of the defendant, the olaintiff 
duly excepted, and said exceptions were then and there noted on the 
minutes of the court. All of said exceptions hereinbefore 

50 referred to were noted on the minutes of the court, as they 
were severally taken, and the plaintiff prays the court to sign 

and seal this its Bill of Exceptions, to have the same force and effect 
as if the rulings herein contained were set out in separate Bills of 
Exception, which is accordingly done this 17th day of August. A. D. 
1911, Now for then. 

JOB BARNARD, Justice. 

Note.— The bill of exceptions as signed is in the form prepared 
by defendant’s counsel and substituted for that filed by plaintiff’s 
counsel—with additions and eliminations suggested by plaintiff’s 
counsel. 

JOB BARNARD, Justice. 

51 Appendix A. 

Rules Offered in Evidence from Book of “Rules of the Baltimore 
and Ohio Railroad Company for the Qoverwment of the Operat¬ 
ing Department,” Which Took Effect April 1, 1903. 

General Rules. 

A. Employees whose duties are prescribed by these rales must 
provide themselves with copies. 
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B. Employees must be conversant with and obey the rules and 
special instructions. If in doubt as to their meaning they must 
apply to proper authority for an explanation. 

C. Employes must pass the required examinations. 

D. Persons employed in any service on trains are subject to the 
rules and special instructions. 

E. Employes must render every assistance in their power in carry¬ 
ing out the rules and special instructions. 

Definitions. 

Regular Train—A train represented in the time table. It may 
consist of sections. 

Extra Train—A train not represented on the time table. It may 
be designated as— 

Extra—for any extra train, except work extra. 

Work Extra—for work train extra. 

Superior Train—A train having precedence over other trains. 

A train may be made superior to another train by Right, Class 
or Direction. 

Right is conferred by train order;—Class and Direction by Time¬ 
table. 

Right is superior to Class or Direction; Direction is Superior as 
between trains of the same class. 

Train of Superior Right—A train given precedence by time-table. 

Tram of Superior Direction—A train given precedence in the 
direction specified in the time-table as between trains of the same 
class. 

Time Table—The authority for the movement of regu- 
52 lar trains subject to the rules. It contains the classified sched¬ 
ules of trains with special instructions relating thereto. 

Schedule—That part of a time table which prescribes the class, 
direction, number and movement of a regular train. 

Siding—A track auxiliary to the main track for meeting or pass¬ 
ing trains, limited to the distance between two adjoining telegraph 
stations. 

Block—A length of track of defined limits, the use of which by 
trains is controlled by block signals. 

Block Station—A place from which block signals are operated. 

Fixed Signal—A signal permanently located, governing the 
movement of trains. 

Block Signal—A fixed signal controlling the use of a block. 

Signal Rules. 

7. Employees whose duties may require them to give signals, 
must provide themselves with the proper appliances, keep them in 
good order and ready for immediate use. 

8. Flags of the prescribed colors must be used by day and lights 
of the prescribed colors by night. 

9. Night signals must be displayed from sunset to sunrise. 


BALTIMORE A OHIO RAILROAD COMPANY, ETC. 29 

Visible Signals. 

Color Signals. 

Indication. 

Stop. 

Proceed, and for other uses pre¬ 
scribed by the rules. 

Proceed with caution, and for 
other uses as prescribed by 
the rules. 

( d ) Green and white. Flag stop. See Rule 28. 

( e ) Blue. See Rule 26. 

53 Use of Signals. 

27. A signal imperfectly displayed, or the absence of a signal 
at a place where a signal is usually shown, must be regarded as a 
stop signal and the fact reported to the Superintendent. 

35. When operators have orders for a train, the “proceed” signal 
shall not be given to any other train unless by special instructions 
from the Superintendent. 

For conveying such information, signal “15” and train number 
will be given. 

The signal “15” signified “You will give ‘proceed’ signal to 
• 

The operator will, in each case, fill out a slip properly “timed,” 
showing “15,” “train Number” and the “Superintendent’s initials,” 
and send in with his train order copies to the Superintendent. 

The signal “15” will be used for first class trains only. 

36. When operators have orders for a train, the signal will not 
be changed for any other train (except as per Rule 35). If no 
orders, the operator will hand to the Conductor and Engineman a 
clearance card (Blank “B”), which will authorize them to pass the 
“stop” signal, provided their rights and orders will allow them to 
proceed. 

Classification of Trains. 

81. Trains of the first class are superior to those of the second; 
trains of the second class are superior to those of the third; and so 
on. Extra trains are inferior to regular trains. 

All trains in the direction specified in the time table are superior 
to trains of the same class in the opposite direction. 

Movement of Trains. 

86. An inferior train must keep out of the way of a superior 
train. 

89. At meeting points between trains of different classes, the in¬ 
ferior train must take the siding, and clear the superior train at 
least five minutes, and must pull into the siding when practicable. 
If necessary to back in, the train must first be protected as pre¬ 
scribed by Rule 99, unless otherwise provided. 


10 . 

Color. 

(а) Red. 

(б) White. 

(c) Green. 
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An inferior train must keep at least five minutes off the time of a 
superior train in the same direction, and must be clear at the time 
the superior train is due to leave the last station in the rear where 
time is shown. 

95. A train must not display signals for a following section with¬ 
out orders from the Superintendent. An extra train must not be 
run on single track without orders from the Superintendent. 
54 99. When a train stops or is delayed, under circumstances 

inwhich it may be overtaken by another train, the Flagman 
must go back immediately with stop signals a sufficient distance to 
insure full protection. When recalled he may return to his train, 
first placing two torpedoes on the rail when the conditions require it. 

The front of a train must be protected in the same way, when 
necessary, by the Fireman. 

106. In all cases of doubt or uncertainty, the safe course must 
be taken and no risks run. 

Rules for Movement by Train Orders. 

201. For movements not provided for by Time Table, train orders 
will be issued by authority and over the signature of the Superin¬ 
tendent. They must contain neither information nor instructions 
not essential to such movements. 

They must be brief and clear; in the prescribed form when ap¬ 
plicable; and without erasure, alteration or interlineation. 

221. A fixed signal must be used at each train order office, which 
shall indicate “stop” when there is an Operator on duty, except 
when changed to “proceed” to allow a train to pass after getting 
train orders, or for which there are no orders. This signal must be 
used also to hold trains running in the same direction, the required 
time apart. A train must not pass the signal while “stop” is indi¬ 
cated except to do the station work. The Signal must be returned 
to “stop” so soon as a train has passed. It must be fastened.at 
“proceed” only when no operator is on duty. 

Operators must have the proper appliances for hand signalling 
ready for immediate use if the fixed signal should fail to work prop¬ 
erly. If a signal is not displayed at a night office, trains which have 
not been notified must stop and ascertain the cause, and report the 
facts to the superintendent from the next open telegraph office. 

Where the semaphore is used, the arm indicates “stop” when 
horizontal, and “proceed” when in a vertical or inclined position. 

222. Operators will promptly record and report to the Superin¬ 
tendent the time of departure of all trains and the direction of extra 
trains. They will record the time of arrival of trains and report 
it when so directed. 

Form B. Directing a Train to Pass or Run Ahead of Another Train, 

(3) — will run ahead of — to —. Example. 

(3) No. Ninety-two, 92, Eng. 1900, will run ahead of No. forty- 
six, 46, Eng. 881, Moundsville to Roseby Rock. 
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Under (3) the second named train must not exceed the speed of 
the first named train between the points designated. 

55 Form 0. Extra Trains. 

(1) Eng. — will run extra — to —. 

(2) Eng. — will run extra — to — and return to —. 

Examples. 

(1) Eng. 1820 will run extra, Cumberland to Connellsville. 

(2) Eng. 1820 will run extra, Cumberland to Sand Patch, and 
return to Hyndman. 

A train receiving this order is not required to protect itself against 
opposing extra trains, unless directed by order to do so, but must 
keep clear of all regular trains, as required by rule. 

Form J. Holding Order. 

Hold — at —. 

Examples. 

(1) Hold No. Forty-six, 46, Eng. 842, at Deshler. 

(2) Hold all eastbound trains at Kellars. 

This order will be addressed to the Operator and acknowledged 
in the usual manner. It must be respected by Conductors and En- 
ginemen of trains thereby directed to be held as if addressed to 
them. 

When a train has been so held it must not proceed until the order 
to hold is annulled, or an order given to the operator in the form: 

“— may go.” 

Form J will only be used when necessary to hold trains until 
orders can be given or in case of emergency. 

Train Dispatchers. 

714. The Train Dispatcher reports to the Superintendent. He 
must conform to the instructions of the Division Operator. 

It is his duty to issue orders for the movement of trains, in the 
name of the Superintendent; see that they are transmitted and re-* 
corded in the manner prescribed; and have a record kept showing 
the time each train passes each telegraph office, the time the Train 
Dispatcher and the Operators in his office go on and off duty, and 
important incidents which occur while he is on duty. 

A Train Dispatcher to be relieved by another must not go off 
duty until so relieved, and he must explain, in writing, to the Train 
Dispatcher relieving him, the train orders in force, and give other 
information necessary for his guidance. 

In the absence of the Division Operator, the Train Dispatcher is 
responsible for the Deportment and discipline of the oper- 
66 ators. 

Meeting orders must not be sent for delivery to trains at 
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the meeting point if it can be avoided. When it cannot be avoided, 
special precautions must be taken by the train Dispatcher to insure 
safety. 

Telegraph Operators. 

715. The Telegraph Operator reports to the Division Operator, 
and in his absence to the Train Dispatcher. An Operator at a Sta¬ 
tion is under the direction of the Station Master or Station Agent. 

He is required to be constantly on duty during the hours assigned 
him, and must not leave his office without permission. Where two 
or more Operators are employed during the day or night, there must 
be always one on duty. Where both day and night Operators are 
employed, one must not leave his post until relieved by the other, 
and the one going off duty must inform the one coming on respect¬ 
ing unfinished business and the position of trains. 

He must not leave his office when a train is at the station, unless 
required by business connected with the train. 

Each operator must keep a register of the times at which trains 
pass his office, and such offices as may be required; give particular 
attention to the adjustment of his instruments, and be ready at all 
times to receive train orders; in transmitting, the receiving and deliv¬ 
ering train orders conform to the prescribed rules; keep a full set of 
signals, in good order and ready for use, and use them in accordance 
w ith the rules, and observe the rear of train and report at once to the 
Superintendent and the next telegraph office if the proper signals 
are not displayed. When orders are sent for delivery to trains at the 
meeting point, he must take special precautions to insure safety. 

57 Appendix B. 

Rules Offered in Evidence from Pamphlet of “Rules Governing the 

Use of Block Signals?’ of th -e Baltimore Sc Ohio R. R. Co., Balti¬ 
more Division, Dated May 18 th, 1902. 

3. The Block Signals are absolute or permissive. 

For the absolute block a Red Signal will be displayed. 

For the permissive block, a Green or White Signal w T ill be dis¬ 
played. 

Red indicates that the Block is not clear, and Trains must stop. 

White indicates that the Block is clear, and is permission to pro¬ 
ceed. 

Green indicates that there are one or more Trains in the Block, 
and is permission to proceed with this knowledge, keeping a sharp 
lookout and prepared to stop on short notice. 

Where the Semaphore Arm is used, a horizontal position indi¬ 
cates the same as Red; hidden behind the w hite board indicates the 
same as White; and inclined midw T ay between these tw r o positions, 
indicates the same as Green. 

4. Night Signals must be displayed from one (1) hour before 
sunset until one (1) hour after sunrise, and when, from fog or other 
causes, Day Signals cannot be clearly seen. 

Normally the signal displayed shall be Red; and shall only be 
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changed to White or Green to permit a Train to pass in accordance 
with the Rules. 

Upon the approach of a Train, if a preceding train has already 
cleared the Block ahead, the signal will be changed to White, and 
so held until the whole of the train has passed the signal a distance 
of three hundred (300) feet, when, and not before, it must be 
returned to Red, and so remain until the Train for which the signal 
has been changed has cleared the next Block in the direction in 
which the Train is moving, before the signal shall be again changed 
to White or Green. The only exception to this being in accordance 
with Rules 10, 11,12, 13, 21 and 23. 

When displaying White or Green Signals, the signal shall be held 
by the hand and not fastened. 

6. (3rd par.) In the absence of any signal at a Block Station, 
Trains must stop and ascertain the cause. 

If a train arrives at a Block Station where the Operator is absent 
or disabled, or where the signal is not working and Orders cannot 
be obtained, the Train shall proceed as if Green had been displayed. 

7. When a train approaches a Block Station, White will be dis¬ 
played if there is no Train in the Block ahead. 

8. Where the Block is absolute. Red must be displayed after the 

train has entered the Block until it has cleared it. 

58 9. When a Passenger Train has entered a Block, Red will 

be displayed until it has cleared it, except as per Rules 10, 
13 and 21. 

11. After a Freight Train has entered a Block, Red shall be dis¬ 
played against any following Freight Train for seven (7) minutes, 
after which time Green may be displayed for any following Freight 
Train, unless the preceding Freight Train has passed the Block 
ahead, in which case the White Signal will be given, except as per 
Rules 12, 13 and 21. 

12. No train will be permitted to use a cross-over between Block 
stations until permission is given by the Operator. Immediately 
after the Work Train, or Train desiring to use a cross-over has 
entered a Block, the operators at both ends of the Block in which 
the cross-over is located, must display a Green Flag or Light, in a 
conspicuous place in addition to the Block Signal, which indicates 
that a Work Train or a train using the cross-over is in the Block. 
The Operators will clear the Red in the usual manner, and display 
a Green Block Signal, in addition to the Green Flag or light, to all 
trains entering the Block while the Work Train, or Train using the 
cross-over, is in the Block. Trains may then proceed cautiously 
under Green Signals, expecting to find a train using the Main 
Track in the Block, but not more than one (1) Work Train, or 
Train desiring to use a cross-over, will be allowed in the Block, at the 
same time. No train will be allowed to enter a Block without having 
full time to clear the time of any other train as per Time-Table 
Rules. No permission shall be given for a train to use a cross-over 
between Block Stations, unless both tracks between said Stations are 
clear at the time of giving permission, and Rule 99 must be strictly 
observed by all trainmen. 

31. These Rules do not relieve Trainmen from observing all rules 
5—2358a 
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in regard to the Protection of their Trains, and the instant any 
Train stops or comes down to a very slow speed between block Sta¬ 
tions, a Flagman must go back at full speed to protect. 

And furthermore, the Block Signals do not in the Slightest de¬ 
gree change the established Running Rules of the road (except 
between Relay Tower and Riverside.) 

In other words, if the Block is clear and a clear signal is given, 
no Train has any right to avail itself of this clear signal unless it 
has its full time-Table rights to proceed. Except that where Block 
is clear and clear Block Signal is shown, Rule 109 does not apply. 

Spacing Rule. 

All Track Foremen, Track Walkers, Bridge, Cut, Tunnel and 
Crossing Watchmen, Pumpers and Fuel Keepers at Pumping and 
Fuel Stations where there are no Telegraph Offices, will be provided 
with White and Green Flags and Lamps. 

When on duty they will display a Green Flag by day or a Green 
Light by night, or in foggy weather when Passenger Trains 
59 are closer than ten (10) minutes apart, or Freight Trains 
closer than seven (7) minutes apart. These signals, unless 
waived violently, are not intended to stop Trains, but as notice that 
they are running too close. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed August 28, 1911. 

In the Supreme Court of the District of Columbia. 

******* 

The Clerk in preparing the Transcript of Record in this cause 
will embody therein the following, to wit: 

1. Declaration filed December 29, 1909. 

2. Plea of defendant, not guilty, filed January 17, 1970. 

3. Additional Pleas filed April 6, 1911. 

4. Memorandum of trial and verdict of jury April 13, 1911. 

5. Motion for new trial April 15, 1911. 

6. Order of Court overruling motion and rendering judgment on 
verdict April 21,1911; notation of appeal in open court and amount 
of appeal bond. 

7. Memorandum of approving and filing appeal bond May 9, 

1911. • 

8. Bill of Exceptions submitted and approved. 

9. Memorandum of orders extending time to submit Bill of Ex¬ 
ceptions and file transcript of record. 

10. This Designation. 

JOSEPH W. COX, 

M. J. FULTON, 

Attorneys for Plaintiff. 
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60 Service of the foregoing Designation is hereby acknowl¬ 
edged this 24th day of August, 1911. 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Defendant. 


Order. 

Filed September 1, 1911. 

* * * * * * * 

Upon motion of the plaintiff, it is by the Court, this 1st day of 
September, A. D., 1911, ordered, that the time tor filing in the 
Court of Appeals the transcript of record in this cause be, and the 
same hereby is, extended to and including the 20th day of October, 
1911. 

WENDELL P. STAFFORD, Justice. 


61 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
60, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 52254 at Law ; wherein Benja¬ 
min L. Vermillion is Plaintiff and Baltimore & Ohio Railroad Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
17th day of October, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2358. Benjamin L. Vermillion, appellant, vs. Baltimore & Ohio 
Railroad Company, a corporation. Court of Appeals, District of 
Columbia. Filed Oct. 18, 1911. Henry W. Hodges, clerk. 
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BENJAMIN L. VERMILLION, Appellant, 

vs. 

BALTIMORE AND OHIO RAILROAD COMPANY. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

In the declaration filed in this case the plaintiff avers that 
at the time he received the injuries complained of he was 
an engineman in the employ of the defendant and in 
charge of one of its local passenger trains then being op¬ 
erated over the Metropolitan Branch, said train being known 
as No. 66, and while in the performance of his duty in 
running said train from Frederick, Md., to Washington, 
D. C., by way of Washington Junction, on the afternoon 
of December 30, 1906, his train was run into from the rear 
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by another train of the defendant, consisting of empty cars, 
known as deadhead equipment, and which was being re¬ 
turned from Cumberland, Md., to Locust Point, Md., as an 
extra, known as train 2120, in charge of Engineman Harry 
H. Hildebrand; that the telegraph operator at Silver Spring, 
Md., carelessly and negligently displayed a “double green” 
signal to the engineer and conductor in charge of 2120, 
which signal indicated to them that the next station, Ta- 
koma, was closed, and that they had permission to proceed 
with caution, expecting to find a work train, or other train, 
using the main track and the cross-over in the block between 
Takoma and University; that the engineer and conductor 
of train 2120 having accepted said “double green” signal, 
instead of causing their train to proceed with caution, as 
said signal indicated they should, negligently and care¬ 
lessly caused said train to proceed at a dangerous and un¬ 
necessary rate of speed, and they negligently and care¬ 
lessly caused said train to pass the danger signal which 
was displayed at Takoma station, and to come into violent 
collision with train 66 at Terra Cotta, D. C., upon which 
latter train plaintiff was engineer. 

Said declaration further charges that the defendant was 
guilty of negligence in permitting said train 2120, which 
was an extra train, having no stops or prescribed schedule, 
to run immediately in the rear of train 66 at a dangerous 
and unnecessary rate of speed, and without properly pro¬ 
tecting said train 66 by issuing precautionary orders to the 
employees in charge of both trains; that there was in use on 
the Metropolitan Branch a system of signals known as the 
Manual Block System, winch was insufficient to properly 
safeguard trains operating over said road; that the defend¬ 
ant, its agents and employees, negligently and carelessly 
managed and operated said Manual Block System by fail¬ 
ing to promulgate and enforce proper rules for the operation 
thereof; by failing to require the operators at different signal 
stations to transmit promptly reports to the train dispatcher 
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after the departure of trains; by failure to enforce rules for¬ 
bidding operators to close their stations before the usual 
“good night” clearance order was given them; and by fail¬ 
ing to take proper precautions relating to the closing of 
certain block stations between the hours of 6.30 p. m. and 
8.00 a. m. 

Said declaration further alleges that the defendant em¬ 
ployed, and retained in its employment, incompetent and 
improper servants and employees as engineer and conductor 
in charge of train 2120; and employed, and retained in its 
employment, other incompetent and improper servants; 
that the defendant negligently promulgated and had in 
effect a schedule for train 66 for week days, which schedule 
the employees in charge of said train were required to use 
for their guidance on Sundays as well, but which could 
not be followed on Sundays because of the unusual number 
of stops the train had to make on that day, all of which 
resulted in misleading the engineman and conductor in 
charge of train 2120, by causing them to believe that train 
66 was not in close proximity to them at the time of the 
collision. 

It appears from the record that this declaration was filed 
on December 29, 1909, or three years short of one day after 
the accident. No benefit, therefore, is claimed, nor could 
have been claimed, by the plaintiff from the provisions of 
either the Employers’ Liability Act of June 11, 1906, or 
of April 22, 1908, because said suit was not filed within the 
time limited in said acts, and the plaintiffs claim is based 
solely upon his common-law right of action, if any he had. 

The Harrisburg, 119 U. S., 214. 

At the trial, after plaintiff announced his case as closed, 
the court granted the motion of the defendant to take the 
case from the jury, on the ground that the evidence showed 
conclusively that the accident was caused by the negligence 
of fellow-servants of the plaintiff, and for that reason he 
was not entitled to recover. 
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This appeal was taken by plaintiff from the judgment 
entered upon the verdict thus directed, and the only error 
assigned is the granting of the defendant's motion to direct 
a verdict in its favor. 

No evidence was offered in support of any of the allega¬ 
tions of negligence made against the defendant in the dec¬ 
laration ; but it is argued by appellant that there was 9ome 
evidence as to three of those allegations which should have 
been submitted to the jury. They are (1) that train 66 
was required to run on the same schedule on Sundays as 
it did on week days, when it could not live up to that 
schedule because it had to stop at a larger number of sta¬ 
tions on Sundays than on week days, resulting in its run¬ 
ning behind the schedule time, and therefore the schedule 
served to mislead Hildebrand, the engineer of 2120; (2) 
that Hildebrand had been rendered incompetent to run 
train 2120 from loss of sleep as a result of continuous serv¬ 
ice; and (3) that the train dispatcher, having knowledge 
that 2120 was rapidly gaining on 66, should have ordered 
some block station ahead of 2120 to stop that train with a 
red signal, and notify the engineer that 66 was losing time, 
and in failing to do so he was guilty of negligence, for 
which the company was liable. 

We consider it necessary, even at the risk of repeating 
to some extent what has been said in appellant's brief, to 
refer to the evidence relating to the movements of the two 
trains. Nos. 66 and 2120, prior to the accident, and the 
rules and regulations of the company under which said 
trains were being operated, to see if there is any justification 
for the argument thus advanced by appellant. 

Train 66 was a scheduled passenger train, originating at 
Frederick, Md., and bound for Washington, D. C., by way 
of Washington Junction, Md. It left Frederick at 4.00 p. m. 
on Sunday afternoon, December 30, 1906, and reached 
Washington Junction at 4.30. It left Washington Juno 
tion at 4.47, which was its schedule time for leaving, and 
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proceeded towards Washington, making all of the regular 
stops found on the schedule at page 9 of the record, and 
stopping also at all other stations on said schedule when 
flagged, for the purpose of taking on passengers. When 
this train reached Barnesville, it had to take the siding 
in order to permit the Western Express, known as train 
No. 1, to pass, as that portion of the line was single tracked. 
It lost six minutes at this point, and thereafter, owing to 
the fact that there was considerable fog and the traffic 
heavy, it continued gradually to lose time, until it reached 
Terra Cotta at 6.38, the time of the accident. 

Train 2120 consisted of empty cars, known as deadhead 
equipment, and was returning from Cumberland, Md., to 
Baltimore, after answering the service it had been used in 
on the trip west. This train started from Cumberland about 
1.15 p. m. and arrived at Washington Junction at 4.41, 
eleven minutes after train 66 reached that point. At Wash¬ 
ington Junction it received the order found on page 11 of 
the record, directing it to run extra from Washington Junc¬ 
tion to Locust Point via the “Y” at Washington, and that 
it and the extra train 1865, which was a slow freight train 
standing on the siding at Tuscarora, should follow each 
other carefully, under green signals. 

That order not only made 2120 an extra train, without 
any time-table rights, but also made it an inferior train to 
every regular schedule train on the line, and imposed upon 
it the duty of looking out for all trains named in the time¬ 
table, traveling in either direction, and to clear the track 
for them and to keep clear of their time-table rights (Rec., 
pp. 12, 29). After receiving that order, the movements of 
train 2120 were governed absolutely by the Manual Block 
System in force on that line of road, hereafter more par¬ 
ticularly referred to, the train crew being at the same time 
required to observe all train rules, general orders and special 
instructions that were in force, and the time-tables and time¬ 
table rules of the road. 
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It was possible to have train 2120 return to Baltimore by 
one of two routes, to wit, from Washington Junction to 
Relay, over what was known as the old main line, and thence 
to Baltimore; or it could be sent from Washington Junction 
to Washington over the Metropolitan Branch, and thence to 
Baltimore over the Washington Branch, this latter route 
being the one which it was directed to take by the chief 
train dispatcher as likely to cause the least congestion of 
trains (Rec., p. 15). It is in evidence that the old main line 
system was principally used as a freight line, there being 
some local passenger trains run on it, but no through pas¬ 
senger trains (Rec., p. 13). That since the building of the 
Metropolitan Branch, all through passenger trains were 
operated over that line, and the old main line was confined 
principally to the movement of freight trains and local pas¬ 
senger trains, and the general condition of that line was one 
of congestion, numerous and heavy freight trains moving over 
it at all times (Rec., p. 15) ; and on Sundays this condition 
was increased, as there was a tendency to have more freight 
trains moving on that day than on week days (Rec., p. 16). 

On the Metropolitan Branch, on the afternoon of the acci¬ 
dent, there was only one movement to the west, that being 
the Western Express, known as No. 1, which passed No. 66 
at Germantown, and passed Washington Junction at 5.12, 
before 2120 left that point; and there were only two move¬ 
ments eastward, No. 6, scheduled to leave Washington Junc¬ 
tion at 3.38 p. m., and arrive at Washington city at 4.42, 
and No. 66 scheduled to leave Washington Junction at 4.47 
p. m., and arrive at Washington at 6.25 (Rec., p. 12). In 
addition to this, there was a slow freight on the siding at 
Tuscarora, which had been ordered to proceed eastward, fol¬ 
lowing 2120 carefully under green signals. 

It is also in evidence that the road from Washington 
Junction to Germantown, a distance of 16.4 miles, is single 
track, and from Germantown to Washington city is double 
track (Rec., p. 12). 
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It thus appears that when 2120 was given permission to 
proceed eastward at 5.27, there was no movement on the line 
to the west, and no movement to the east with the single ex¬ 
ception of train 66, which had left Washington Junction on 
its regular schedule time, forty or forty-one minutes before 
that. • 

Under these circumstances it is perfectly evident, we sub¬ 
mit, that there was no negligence or want of good judgment 
on the part of the chief train dispatcher in ordering 2120 
to proceed to Baltimore by way of the Metropolitan Branch 
and the “Y” at Washington, instead of going by the old 
main line, which was alw T ays congested with freight trains, 
and more so than usual on Sundays. Particularly is this so 
when w r e take into account the system of signals known as 
the Manual Block System, which was in operation on the 
Metropolitan Branch at the time, and which, under the rules, 
controlled absolutely the movement of all trains on that line. 


The Manual Block System. 

The Manual Block System is a system of signals operated 
or given by the operators at each of the various block tele¬ 
graph stations along the line, and intended to guide and 
control absolutely the movement of trains. 

The block system began at Washington Junction, and con¬ 
tinued on down the Metropolitan Branch to Washington, a 
block telegraph office being located at each principal station 
on the line. The section of track between two block stations 
is termed “a block.” As shown by the time-table on page 9 
of the record, these block stations are from two and a frac¬ 
tion, to nine and a fraction miles apart. Each block station 
is in charge of a telegraph operator, who is required to keep 
himself advised at all times, by telegraphic communication 
w T ith the operators on each side of him, as to the presence 
or absence of trains from either block. In this manner the 
moment a train is allowed to enter a block, the operator who 
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gives it permission to enter will notify the operator at the 
other end of the block of the time of entry, and the number 
of the train; and when the train approaches the second opera¬ 
tor, he will not, under the rules, give it permission to enter 
the next block, unless and until he has been advised by the 
operator at the end of the second block that that block is 
clear. After the train has passed the operator at the end of 
the first block, he notifies the operator at the beginning of 
the first block that the train has passed out of the block, and 
he notifies the operator at the end of the second block that 
the train is coming. The operator at the end of the second 
block in turn notifies the operator beyond when the train 
enters the third block, and notifies No. 2 operator that the 
train has passed out of the second block, and so on down the 
line. No two passenger trains are permitted in the same 
block at the same time, and no freight train is permitted in 
a block with a passenger train (Block Rules 8 and 9, Rec., 
p. 33). 

So that, under these rules, the moment a train enters the 
block the operator at the beginning of that block will dis¬ 
play a red signal, and continue to display a red signal against 
any other approaching train, until he has been notified by 
the operator at the end of his block that the train has passed 
beyond. This is what is meant by the phrase “clearing the 
red’’ (Rec., p. 14). 

The block stations open and in operation on the night of 
December 30, 1906, beginning at Washington Junction, 
were Tuscarora, Dickerson, Bamesville, Boyds, Germantown, 
Gaithersburg, Rockville, Randolph, Kensington, Forest 
Glen, Silver Spring, Takoma, University, and Rhode Island 
Avenue Tower. Ten of these block stations were also known 
as reporting stations, or open telegraph offices (Rec., p. 10). 
That is, they w T ere each required to call up the train dis¬ 
patcher’s office and report the number of every train pass¬ 
ing and the time it arrived and left; and the train dispatcher 
would make a record of each such report on the train sheet 
in his office. 
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The signals at these block stations are made by a sema¬ 
phore blade, the position of which indicates red, white, or 
green, and this semaphore blade is controlled by the hand 
of the operator managing it. The normal position of the 
signal is red, that is, it remains at red at all times except 
when changed to another position and held there by the 
operator. When the lever is released, the signal goes back 
again to red (Rec., p. 8). When the semaphore blade is 
in a horizontal position, it indicates red, and that is a danger 
signal, and means stop; when the blade is dropped down all 
the way, it is a clear signal or white, and indicates that the 
block is clear, and is permission to proceed; and when the 
blade is inclined at an angle of forty-five degrees, it is a 
green signal, and indicates that there are one or more trains 
in the block, and is permission to proceed with this knowl¬ 
edge, keeping a sharp lookout, and prepared to stop on short 
notice (Rec., p. 32). 

At night the above signals are displayed by means of red, 

white, and green lights. The stations on the schedule (Rec., 

p. 9) marked with the letter “D” indicate block stations that 

were not open all the time during the twenty-four hours of 

each day, and those marked “DN” indicate the block stations 

which were open all twenty-four hours of the day. When 

a day station is allowed to close, the blade is tied down, and 

no light at all displayed, and the block would be extended 

during the night so that the two blocks which such day 

station divided in the day time would become one block 

*/ 

during the night. 

Trains running by block signals rules are governed abso¬ 
lutely by the fixed signal at the block stations, but the block 
signals themselves are said to be absolute or permissive. The 
red signal indicates an absolute block, and no train may 
pass a block station where the red is displayed, or until it 
has been changed to clear. The white and green signals 
are used to indicate a permissive block, and authorize a train 
to enter the block under the conditions hereinbefore indi- 
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cated; but no train has any right to avail itself of this per¬ 
mission, unless at the same time it has its full time-table 
right to proceed, or is not held by some special instruction 
issued to it (Rec., p. 10). 

In addition to the block rules which were issued for the 
guidance of the employees of the road, trainmen were also 
required to know and to obey general orders, and special in¬ 
structions, which were issued by the superintendent from 
time to time, in printed form as occasion might require, and 
were posted on the bulletin boards at the terminal points and 
at starting-out and arriving points of train and engine crews. 
They were also required to know the time-tables and time¬ 
table rights of all trains on the line on which they were 
traveling, and to be familiar with the rules for their guid¬ 
ance found in the time-table. All of these rules, however, 
were intended to aid the trainmen in moving their trains 
promptly and at the same time safely, and while no rule 
was intended to be violated except under special orders, yet 
when a train is traveling over a portion of the road where 
the Manual Block System was established, the train crew 
was required to be governed by the block signal rules and 
the signals displayed at the block stations, and was not per¬ 
mitted to disregard said rules under any circumstances 
(Rec., p. 12). 

Rule 31 of the block rules provides (Rec., p. 33): 

“These rules do not relieve train men from observ¬ 
ing all rules in regard to the protection of their train, 
and the instant any train stops or comes down to a 
very slow speed between block stations, a flagman 
must go back at full speed to protect. 

“And furthermore, the block signals do not in the 
slightest degree change the established running rules 
of the road (except between Relay Tower and River¬ 
side). 

“In other words, if the block is clear, and a clear 
signal is given 2 no train has any right to avail itself 
of this clear signal unless it has its full time-table 


rights to proceed. Except that where a block is clear 
and clear block signal is shown, Rule 109 does not 
apply.” 

This rule is quoted in full because appellant, on page 6 
of his brief, quotes a portion of the second paragraph of said 
rule, which by itself might be misleading. 

Some of the block-signal rules and rules of the Operating 
Department were offered in evidence by plaintiff, and are 
found in the Record, pages 27 to 34, although it is not pre¬ 
tended that they were all the rules of the company on the 
movement of trains over the road. It is fair to presume that 
counsel for plaintiff only offered such of the rules as were 
deemed helpful to plaintiff's case, and omitted those which 
imposed duties upon the plaintiff or upon his fellow-servants, 
the failure in the performance of which might be considered 
as causing or contributing to the accident. 


ARGUMENT. 

Appellant advances two arguments in his brief in support 
of hi3 contention that the lower court erred in directing a 
verdict for the defendant: (1) that it was for the jury to 
determine whether or not Hildebrand, the engineer of 2120, 
was negligent; and (2) that even if his negligence be con¬ 
ceded, there was evidence to show negligence on the part of 
the company itself which concurred with the negligence of 
Hildebrand in producing the collision, and from which the 
company should not be allowed to escape. 

We will take up the discussion of these points in the 
order named, and will call attention to some of the facte in 
the record made by appellant himself, which in themselves, 
we think, and without elaboration, will be sufficient to con¬ 
vince the court that appellant's contentions are not well 
founded in fact 
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Hildebrand’s gross negligence and reckless disre¬ 
gard of the rules was so manifestly responsible for 
the accident that no two reasonable minds could 
differ on the question. 

It is to be noted at the beginning of this discussion that 
the exigencies of appellant’s case were such as to make it nec¬ 
essary for his versatile counsel to shift his ground several 
times between the time of the filing of his declaration and 
the filing of his brief in this court. It is difficult to discover 
upon what theory he hoped or expected to recover when he 
framed his declaration, but this apparent uncertainty in his 
mind may be due to the fact that it took him three years 
to discover that he had any cause of action whatever. 

It is charged in the declaration, among other things, that 
the operator at Silver Spring— 

“did improperly, carelessly and negligently display 
what is knowm as a ‘double green’ signal, which indi¬ 
cated to its agents and employes, the conductor and 
engineman in charge of said train No. 2120, that the 
next signal station, being a station known as Takoma, 
was closed, and that said train should proceed with 
caution, instead of displaying the proper signals to 
show that the track was clear only to said station 
known as Takoma; and in that the defendant, its 
agents and employes, the conductor and engineman 
in charge of said train No. 2120, having received and 
accepted the signal, improperly and carelessly dis¬ 
played at Silver Spring as aforesaid, instead of caus¬ 
ing said train No. 2120 to proceed with caution as 
the said signal indicated it should, negligently and 
carelessly caused said train No. 2120 to proceed at a 
dangerous and unnecessary rate of speed, and negli¬ 
gently and carelessly caused said train No. 2120 to 
pass ths danger signal which was displayed at said 
station known as takoma ” 


t 
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But in his brief, at page 11, after admitting that there is 
a sharp conflict between the statements of two of his own wit¬ 
nesses, Dent and Hildebrand, he suggests that Hildebrand’s 
statement be accepted, and says that, if accepted, “it will ap¬ 
pear that he (Hildebrand) violated none of the rules of the 
companyand the inference from his argument is that the 
testimony of Hildebrand must be accepted because most 
favorable to plaintiff, and other testimony offered by him 
should be excluded, or at least disregarded, because it con¬ 
tradicts Hildebrand in many respects, and to that extent is 
unfavorable to plaintiff. 

We do not think counsel for appellant has correctly stated 
the rule of law on the subject. It is true that on a motion 
to direct a verdict at the end of plaintiff’s testimony all of 
the evidence offered by him must be weighed and considered 
together in its most favorable aspect to the plaintiff “with all 
just inferences that might be drawn from it,” as said by this 
court in Stearman vs. R. R. Co., 6 App. D. C., 46; but if in 
considering all of the evidence it is found that some of it is 
inconsistent with the rest, some wholly disproven or contra¬ 
dicted by other evidence in the case, the court would have 
the right to decide what facts were fairly proven by the evi¬ 
dence, taken as a whole. If the court must give to the evi¬ 
dence only the inferences that a jury would be justified in 
drawing, has it not the right in passing upon the motion to 
weigh the conflicts in plaintiff’s own proof and decide what 
the evidence fairly tends to prove in favor of plaintiff and 
what it fairly tends to disprove? This is not a question of 
conflict between evidence offered by one party as against evi¬ 
dence offered by the other. It is a question of what has the 
plaintiff proved, and what are the just inferences to be de¬ 
rived from that testimony, and in deciding that question the 
court must consider all of the testimony offered. The duty 
of the court under such circumstances is set forth in the case 
of Randall vs. R. R. Co., 109 U. S., 478, where the court said: 

“It is the settled law of this court, that when the 
evidence given at the trial, with all inferences that the 
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jury could justifiably draw from it, is insufficient to 
support a verdict for the plaintiff, so that such a ver¬ 
dict, if returned, must be set aside, the court is not 
bound to submit the case to the jury, but may direct a 
verdict for the defendant.” 


The lower court in passing upon the evidence, after having 
the witnesses before him, and hearing their statements, and 
observing their manner and bearing, said: 


“I am confident of one thing, and that is this: 
That the accident occurred by reason of the failure 
of the engineer on train 2120 to follow the rules of 
the company. According to his own testimony, he 
should have gone cautiously from the time he struck 
Silver Spring and received the double green, which 
he said he got at that time. Under that signal he 
must have gone cautiously into the extended block, 
as he assumes it was extended at that time to Univer¬ 
sity. If he had obeyed the signal that he got there, 
whether he knew anything about No. 66 or not, the 
accident would not have happened. That he did not 
go cautiously from that time on, is evident from the 
fact that the accident occurred in the way it did, and 
at the time it did, after he left Silver Spring. So I 
would he compelled to hold, on this evidence, it seems 
to me, that the accident was caused by the negligence 
of a fellow servant, the engineer on the other train. 
* * * There certainly was gross negligence on his 
part in not following that signal, and I don’t think 
that I could hold that it w r as concurrent negligence on 
the part of the company to fail to do some other thing 
which would have been entirely useless to do if he 
had followed the instructions which he had already 
had.” 



(«) 

What were the rules and regulations by which 
Hildebrand was to be guided, and what special facts 
were brought to his attention ? 

The train rules in use by the defendant, and in force at 
least since April 1, 1903, were the standard rules adopted 
and in use by nearly all of the railroads in the country, and 
it is natural and fair to assume that they are the result of 
the labors and thought and experience of the best men in 
the business, and deemed sufficient and adequate for the pro¬ 
tection of the lives and limbs of both passengers and em¬ 
ployees, and likewise the property of the company. 

Hildebrand, though an old employee of the company, 
having been in the service since 1887, was required to take 
an examination on the rules of the company when he en¬ 
tered the service, and has been required to take an exam¬ 
ination on them once or twice every year since, and whenever 
a new book of rules came out he was examined on it (Rec., 
p. 17). From these rules he knew that a regular train was 
one represented on the time-table, and an extra train one not 
represented on the time-table (Rec., p. 28). He also knew 
that a regular schedule passenger train was superior to an 
extra, having certain time-table rights, while an extra had 
none, and that the extra must observe the time-table rights 
of the superior train and keep out of its way. He was also 
familiar with the following rules, found in the appendix 
to the record: 

“27. A signal imperfectly displayed, or the absence 
of a signal at a place where a signal is usually shown, 
must be regarded as a stop signal and the fact re¬ 
ported to the superintendent (Rec., p. 29). 

“81. Trains of the first class are superior to those 
of the second; trains of the second class are superior 
to those of the third; and so on. Extra trains are 
inferior to regular trains. 





16 


“86. An inferior train must keep out of the way 
of a superior train (Rec., p 29). An inferior train 
must keep at least five minutes off the time of a 
superior train in the same direction, and must be 
clear at the time the superior train is due to leave 
the last station in the rear where time is shown 
(Rec., p. 30). 

“106. In all cases of doubt or uncertainty, the safe 
course must be taken, and no risks run” (Rec., p. 30). 

See also Block Signal Rules 3, 4, 6, 7, 8, and 9 (Rec., 

pp. 32, 33). 

“12. No train will be permitted to use a cross-over 
between block stations until permission is given by 
the operator. Immediately after the work train, or 
train desiring to use a cross-over has entered the 
block, the operators at both ends of the block 
in which the cross-over is located, must display a 
green flag or light in a conspicuous place in addition 
to the block signal which indicates that a work train 
or a train using a cross-over is in the block. The 
operators will clear the red in the usual manner, and 
display a green block signal, in addition to the green 
flag or light, to all trains entering the block while the 
w r ork train, or train using the cross-over, is in the 
block. Trains may then proceed cautiously under 
green signals, expecting to find a train using the main 
track in the block. But not more than one work 
train, or train desiring to use a cross-over, will be al¬ 
lowed in the block at the same time. No train will 
be allowed to enter a block without having full time 
to clear the time of any other train as per time-table 
rules. No permission shall be given for a train to 
use a cross-over between block stations, unless both 
tracks between said stations are clear at the time of 
giving permission, and Rule 99 must be strictly 
observed by all trainmen.” 

A practical illustration and explanation of this rule is 
given by the plaintiff’s witness Dent (Rec., p. 15). 

The special order given Hildebrand at Washington June- 
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tion made his train an extra, with all the duties imposed upon 
an extra by the rules. After receiving that order, he knew 
that he had to proceed to Washington by way of the Metro¬ 
politan Branch, and that the movements of his train, and his 
right to proceed, would he governed absolutely by the block 
signals on that line. There is no getting away from that fact, 
as he admits it himself. In the first place, he received that 
special order at 4.46 p. m., but he was not given a clear 
signal by the block operator at Washington Junction until 
5.27, at which time he left. He then says (Rec., p. 17): 

“After leaving Washington Junction, I received a 
clear signal at Tuscarora, Dickerson, Barnesville, and 
at Boyds I slowed up 90 that the operator could hand 
a clearance card to the fireman. He in turn gave it 
to me, and I read it. I did not stop, but proceeded 
on to Germantown, where I got the clear signal, and 
so on down to Randolph. At Randolph I hollered 
to the fireman as to how the signal was, and he an¬ 
swered back ‘All right.’ * * * I proceeded on 

and got the white signal at each station, until I came 
to Silver Spring, where I got the double green signal 
at 6.31. That meant to me that there was a work 
train using the cross-over switch, between University 
and Silver Spring, and that Takoma was dead at 
that time, 6.31, because it was out of commission at 
6.30, because I could not have received the double 
green there if Takoma had been in, because there is 
no cross-over switch between Silver Spring and Ta¬ 
koma, so I proceeded on. I looked out at Takoma 
and saw nothing. I did not see any light, and I went 
on. I got down to near Terra Cotta, and applied my 
brake, looking for a flagman to come back to protect 
himself, if there was a work train or any train in the 
block, or any fuses, and there was none there, so I 
released my brake, and then collided with 66. I did 
not know it was 66 until some time afterwards. The 
two rear coaches of train 66 were split open, but the 
collision did very slight damage to my engine, which 
was a large one and w$s running about 18 to 20 miles 
an hour at that time.” 
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So that it is perfectly apparent that Hildebrand knew he 
was controlled absolutely by the block signals, and he knew 
that it was his duty to look out for and observe and obey 
those signals which he received at each block station. He 
also knew, because he so testified, that the rules of the com¬ 
pany require that if a signal were improperly displayed, or 
if no signal were displayed where there should have been 
one, or if a signal were displayed where he had a right to 
expect no signal, or if he was unable to see the signal, 
whether from conditions of weather or otherwise, he was re¬ 
quired by those rules to treat any such condition as a danger 
signal and to stop, investigate, and report to the superin¬ 
tendent (Rec., pp. 19, 20; Dent’s testimony, Rec., pp. 14, 
15, and \ r ermillion’s testimony, Rec., p. 25). 

Now’, what facts did Hildebrand have knowledge of w’hich 
should have influenced his conduct? He knew that train 
66, a local passenger train, was ahead of him, and he knew 
the work it had to do. He testifies (Rec., p. 17) : 

“I left Washington Junction at 5.28, and I knew 
that No. 66 w r as running ahead of me. I knew that 
from the time-table, and I had seen her leave there 
on her regular time.” 

And on cross-examination he said (Rec., p. 18): 

“I knew that 66 w r as ahead of me, and I knew 
that it w T as Sunday and she had extra stops to make. 
I knew it w T as foggy. I did not know that 66 was 
apt to be delayed bv the conditions of the weather, 
and the rails, and the extra stops, and if she was they 
had a right to notify me by the block signals.” 

Again, on page 20 of the record, he says: 

“I know that on foggy nights trains are sometimes 
late. * * * I have been stopped by the red sig¬ 

nal on foggy nights and notified to look out for sucm 
and such a train. But as long as the block in 

FRONT OF ME WAS CLEAR, IT MADE NO DIFFERENCE 
HOW LATE 66 WAS, I WOULD HAVE HAD THE RIGHT 
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TO GO INTO THAT BLOCK. I GO BY MY TIME-TABLE 
AND DON'T KNOW ANYTHING ABOUT 66, AND ALL I 
AM REQUIRED TO DO IS TO SEE THAT THE BLOCK IN 
FRONT OF ME IS CLEAR, THAT THE OPERATOR GIVES 
ME A WHITE SIGNAL. If THE BLOCK WAS CLEAR I 
WOULD HAVE THE RIGHT TO GO ON, BUT IF I WAS 
RUNNING AHEAD OF 66’S TIME, I WOULD HAVE TO 
INVESTIGATE BECAUSE MINE WAS AN INFERIOR 
TRAIN." 

In view of Hildebrand’s own testimony, above quoted in 
part, it seems to us idle to argue, as appellant has attempted 
to argue, that the defendant was negligent because it per¬ 
mitted Hildebrand to be misled as to the conditions in front 
of him. It surely cannot be said to be negligence not to ad¬ 
vise him of that of which he already knew. It is urged that 
he should have been told that train 66 was losing time. A a 
an old and experienced railroad man, he knew perfectly well 
that under the weather conditions existing on that day train 
66 would be likely to lose time. He says he knew that. And 
as an experienced railroad man, he knew that the passenger 
traffic on a local train would likely be heavy in Christmas 
week, and be the cause of delay. He was expected to exer¬ 
cise some judgment of his own. All the rules in the world 
would not be sufficient to prevent accidents if the train 
crews did not in many contingencies use their own brains 
and judgment, because rules cannot be invented to meet every 
possible contingency that may arise. And above all, he 
knew that whatever happened to train 66 he could not pos¬ 
sibly catch up with and hit that train, as long as the block 
system was working, and he obeyed its signals. 

In the case of Little Rock & M. R. R. Co. vs. Barry, 84 
Fed., 944, the court said, at page 960: 

“It was the duty of the engineer and conductor 
of the extra train to look out for, and so operate their 
train that their engine would not crash into the 
freight which they knew was on the track before 
them. It was the duty of the engineer of that train, 
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who alone could see the track in front of him, to so 
govern the speed of his engine that he could at any 
time stop it within the range of his vision. * * * 

The railroad company had the right to presume that 
its servants on these trains would obey its rules and 
discharge these duties, and it had the right to act 
upon that assumption. It was its right to calculate 
the natural and probable results of its acts and omis¬ 
sions upon this supposition. Indeed, it could reckon 
upon no other, for it is alike impracticable and im¬ 
possible to predicate and administer the rights and 
remedies of men on the theory that their associates 
and servants will either disregard their duties or vio¬ 
late the laws. Now, no one who reckoned on the 
faithful discharge of their duties by these employees 
could reasonably have anticipated this fatal collision 
as either a natural or probable consequence of the 
failure to give these notices. Nor could it have been 
the result of such failure, had not the unforeseen 
negligence of the engineer of the extra train, and the 
gross and unexpected carelessness of the crew of the 
freight train, intervened to interrupt the natural 
sequence of events, to turn aside their course, and to 
prevent the safe operation of these trains which was 
the natural and probable result of the rules and the 
orders which the defendant gave. It was the gross 
negligence of these servants which no one could an¬ 
ticipate, that constituted the intervening and proxi¬ 
mate cause, without which this collision could never 
have been; and it is to this, and not to the failure 
to give the notices, in our opinion, that this accident 
must be attributed, under the maxim *Causa proximo,i, 
non remota, spectator.’ ” 

It became necessary, therefore, for Hildebrand to invent 
some excuse for not observing and obeying the block signals. 
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What excuse did Hildebrand make for not obeying 
the block signals ? 

He admits that all of the block signals worked properly 
until he reached Silver Spring. At every station prior to 
reaching that point he received the white signal, which in¬ 
dicated that the next block was clear, and he could proceed 
in safety; but when he reached Silver Spring he says he was 
given a double green signal, which, while it indicated to 
him that there was a train ahead of him somewhere in the 
block between that point and University, and that he must 
proceed with caution and with his train under full control, 
expecting to be called upon to stop at any moment, it also 
indicated to him, according to his excuse, a far more im¬ 
portant thing, to wit, that the next station, Takoma, was 
closed, and that he was not to expect any signal at that sta¬ 
tion, and therefore was not required to look for a signal at 
that point, and should be excused for not seeing the red 
signal, which was in fact set against him there. 

In order to strengthen his deduction that Takoma was 
closed, he had to reach Silver Spring after 6.30, because he 
knew that 6.30 w T as Takoma’s closing time, arid he knew also 
that it could not close, under the rules, if he got in the block 
before 6.30 (Rec., p. 19). He testifies, therefore, that he 
passed Silver Spring at 6.31, because he looked at his watch. 
He did not look at his watch at any other time during the 
trip, and he could not tell the time he passed any other sta¬ 
tion. He gives no reason why he looked at his watch there, 
but he says he knows that he did so, because it was the last 
station he passed before the accident, which, of course, was 
not the fact. He says (Rec,, p. 18): 

“I know the time I passed Silver Spring because I 
looked at my watch. I could not tell the time I 
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passed any other station on that day, but I remember 
Silver Spring because that was the last station we 
passed, and I remember making that remark to the 
fireman, and I looked at my watch and it was 6.31.” 

It is not clear from this testimony where he was when he 
looked at his watch, and the fireman is not produced to cor¬ 
roborate it. 

It is in evidence, however, that Silver Spring was a re¬ 
porting station, that is, the operator was required to report 
to the train dispatcher in Baltimore the number and time 
of every train passing his station; and this operator, a couple 
of minutes after train 2120 passed him(Rec., p. 16), reported 
to the train dispatcher that 2120 had passed him at 6.28 
(Rec., p. 11). It is also in evidence that Takoma had not 
closed when 2120 entered the block at Silver Spring, that 
the red signal was set at Takoma against 2120, because Uni¬ 
versity had not yet reported that train 66 had passed out of 
the next block, and that when the operator at Takoma saw 
2120 pass his red signal at 6.31, the time Hildebrand says 
he looked at his watch, he realized that it was an unusual 
violation of the rules which might endanger the safety of 
66, and he immediately reported that fact to the train dis¬ 
patcher, although his was not a reporting station (Rec., p. 

ii). 

Let us see if a little calculation will throw any light on 
the situation. Hildebrand admits that he traveled from 
Washington Junction to Silver Spring, a distance of 37.2 
miles, in approximately one hour, or at an average rate of 
.62 miles per minute (Rec., p. 19). According to the train 
sheet he passed Kensington, 3.6 miles north of Silver Spring, 
at 6.23 and Silver Spring at 6.28, which, at the average 
rate of speed of .62 miles per minute, would make 3.1 miles 
the approximate distance from Kensington to Silver Spring. 
If he passed Silver Spring at 6.31, it took him eight minutes 
to come from Kensington, during which time, at the average 
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rate of speed, he would have traveled 4.9 miles, thus placing 
him at Takoma at 6.31, which is 4.8 miles from Kensington. 

We submit, therefore, that it is perfectly evident that Hil¬ 
debrand reached Silver Spring at the time the operator re¬ 
ported him as passing that point, to wit, at 6.28, and that 
he knew, or should have known, that Takoma was not 
closed, and could not close until after he had passed out of 
the block; and, moreover, he gives no valid or reasonable 
excuse for not seeing and obeying the red target which was 
set against him at Takoma. If he had obeyed that signal, 
the collision, of course, could not have occurred. He does 
not claim that weather conditions, or any other conditions, 
prevented him from seeing the signal at Takoma. He 
simply says that he looked for a signal and did not see one 
(Rec., p. 18). The only witness who says that the weather 
interfered at all with the observation of the signals was 
John Crawford, the fireman of 66, who says (Rec., p. 23): 

“The fog had no effect on us so far as the observa¬ 
tion of the signals was concerned, but you could not 
see them until you got right up to them.” 

Since Hildebrand entered the Takoma block before 6.30, 
it was his duty to see the signal at Takoma under any and 
all circumstances. If the weather was such as to interfere 
with his vision, it was his duty to stop and ascertain what 
the signal was. Even if he entered the block after 6.30, 
he should have seen the red signal which was unquestion¬ 
ably displayed against him at Takoma, and if that was an 
improper or unusual signal at that time, because of any 
supposition in his mind that Takoma was closed, it likewise 
was his duty to stop and investigate. 

So that, in any aspect of the case, we cannot get away 
from the fact that Hildebrand was grossly negligent in 
running past the red signal at Takoma station. 

Now, let us consider the other feature of his excuse, 
which was that a double green signal was given him at Silver 
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Spring, leading him to believe that there was another train 
in the block between that point and University, using 
either the cross-over or the main track in front of him, and 
requiring him to govern himself accordingly, so as to avoid 
running into that train. The claim is made that this double 
green signal at Silver Spring was an improper signal, first, 
because the block, as a matter of fact, had not yet been ex¬ 
tended from Silver Spring to University, Takoma being still 
open, and, second, because there was no train in fact using 
the cross-over between Takoma and University. If Hilde¬ 
brand did in fact receive a double green signal at Silver 
Spring, and if said signal was improper under the circum¬ 
stances, the negligence was that of a fellow-servant of both 
Hildebrand and the plaintiff, and we fail to see why the 
plaintiff would not be liable to nonsuit because of such 
negligence of his fellow-servant. 

It seems to us, however, that we might safely admit for 
the sake of argument that Hildebrand did receive a double 
green signal at Silver Spring, and yet the evidence in the 
record is sufficient to convict him of the grossest negligence. 

Rule 12 of the block-signal rules (Rec., p. 33) governs 
the movement of trains under this signal, and Train Dis¬ 
patcher Dent explains the working under that rule in his 
testimony (Rec., p. 15). That rule does not say that a 
train entering the block under a double green signal has the 
right to assume that another train will be found at the cross¬ 
over within that block, but it does say that the double green 
signal “indicates that a work train, or a train using the 
cross-over, is in the block,” and that when such a signal is 
displayed “to all trains entering the block while the work 
train, or train using the cross-over, is in the block/’ such 
entering “trains may then proceed cautiously under green 
signals, expecting to find a train using the main track in the 
block” So that, under this rule, Hildebrand had no right 
to expect to find a train only at the cross-over near Terra 
Cotta, but he was required to expect to find a train using 
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the main track at some point between Silver Spring and 
University, and he was required to keep a sharp lookout for 
that train, and to have his own train under such control 
as to be able to stop on short notice. Did he so conduct his 
train as required by this rule? 

It is in evidence that he split the two rear coaches of train 
66 completely open, and it is a matter of common knowledge 
that he completely wrecked the whole of train 66, and prac¬ 
tically wiped it out of existence. He testifies himself, on 
page 18 of the record, that he was going at 18 or 20 miles 
an hour when he hit train 66, although the result shows 
that he must have been going at a very much higher rate of 
speed. He says that, according to his time, he ran from 
Silver Spring to Terra Cotta, a distance of 3.2 miles, in seven 
minutes (Rec., p. 19), or an average of 27.4 miles per 
hour. This does not indicate that he was using very much, 
if any, caution, and certainly disproves that he had his 
train under complete control so as to be able to stop on 
short notice. On the contrary, it sustains the allegation of 
the declaration that he ran train 2120 immediately in the 
rear of train 66 “at a dangerous and unnecessary rate of 
speed” (Rec., p. 2). 

The lower court, in passing on this point, said (Rec., 

p. 26): 

“If he had obeyed the signal that he got there (at 
Silver Spring), whether he knew anything about 
No. 66 or not, the accident would not have hap¬ 
pened. That he did not go cautiously from that time 
on is evident from the fact that the accident occurred 
in the way it did, and at the time it did, after he left 
Silver Spring.” 

Hildebrand further complains that when he got down 
near Terra Cotta he applied his brake, “looking for a flag¬ 
man to come back to protect himself, if there was a work 
train, or any train, in the block, or any fuses, and there 
was none there, so he released his brake, and then collided 
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with 66” (Rec., p. 18). Counsel for appellant, referring to 
this subject in his brief, page 12, says: “If conditions in the 
block had been what they were represented by the signal at 
Silver Spring to have been, no collision would have oc¬ 
curred.” In other words, if, in fact, there was a work train 
or other train using the main track or the cross-over in the 
block, the employees in charge of that train should have 
protected themselves from 2120 by sending back a flagman, 
or by placing torpedoes on the track, as required by rule 
99 (Rec, p. 30). 

One vice of this argument is that if there was any such 
neglect by the employees in charge of train 66, or any other 
train supposed to be using the main track or the cross-over, 
such neglect was the neglect of fellow-servants of both Hilde¬ 
brand and the plaintiff; but a further and complete answer 
to such argument is that Block Rule 12, under which Hilde¬ 
brand says he was running after leaving Silver Spring, im¬ 
posed upon him the duty of looking out for the other train, 
and only gave him permission to proceed upon the condition 
that he do so “cautiously, under green signals, expecting to 
find a train using the main track in the block,” that is, 
using the very track on which he was running. It would 
seem, therefore, to be no answer for hi9 own carelessness to 
say he was misled by the carelessness or negligence of some 
other fellow-servant or fellow-servants. When we recollect 
that the weather w r as foggy, thus restricting the vision of the 
engineer as to what was in front of him, the necessity of pro¬ 
ceeding with caution should have been manifest to him, 
and the obligation to do so all the greater. 


There is no evidence in the record to show that 
Hildebrand was incompetent from loss of sleep. 

It is urged by appellant that the defendant should be 
found guilty of negligence because it permitted Hildebrand 
to perform so many continuous hours of service that he must 
have been rendered more or less incompetent from loss of 
sleep. Unfortunately for appellant, the evidence does not 
support this claim, and it exists only in the minds of coun¬ 
sel. Hildebrand himself says that he was not suffering from 
loss of sleep, and was perfectly competent to run train 2120, 
and there is no one who denies that statement. On cross- 
examination he was asked and answered the following ques¬ 
tions (Rec., p. 18): 

“Q. Were you suffering from loss of sleep? 

“A. Well, no, I can’t say that I was. I did not 
have so much sleep during that time. To a certain 
extent I was obliged to bring that train from Cum¬ 
berland. 

“Q. I understood you to say that when you got to 
Washington Junction you were in good physical con¬ 
dition. 

“A. I was all right. 

“Q. You did not need any sleep? 

“A. I could have slept, I suppose, if I had been in 
bed. 

“Q. You thought yourself able to run that train? 

“A. Yes, I was able to run the train.” 

Counsel for appellant argues that “Hildebrand perhaps had 
not slept more than six hours since the Friday morning be¬ 
fore the accident, although on almost continuous duty since 
that day.” We submit that the evidence does not justify 
that statement, and while Hildebrand says (Rec., p. 17), “I 
should think I had eight or nine hours’ sleep, or six hours, or 
something like that during that time,” his own testimony 
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shows that if he did not have more than eight or nine hours' 
sleep it was because he did not desire or feel the need of more 
sleep. 

The practice was, when an engineer reached the end of 
his run, he would leave his engine, turn in his report, notify 
the engine dispatcher where he was sleeping and getting his 
meals, and then he would get his breakfast or supper and go 
to bed. His address was given so that when needed again 
the engine dispatcher would know where to call him. 

Hildebrand testifies (Rec., p. 17) that he was in Baltimore, 
which is his home, on the Friday before the accident, and 
that Friday evening he was called to bring No. 9 to Wash¬ 
ington. He says he reached Washington at 9 o’clock Friday 
night, which would indicate that he was called to start from 
Baltimore about 8 o’clock on that night. Whether he was 
sleeping or not all day Friday does not appear, but it is fair 
to assume from his testimonv that he was off duty that dav 
until called Friday evening about 8 o’clock to bring a train 
to Washington. He says he had two or three hours off after 
getting to Washington, and was called again some time after 
12 o’clock that night to take No. 11 to Cumberland, and he 
arrived at Cumberland at 4:35 Saturday morning. He then 
put his engine away, made out his work report, got breakfast 
and went to bed. Some time that day (the record does not 
show exactly when) he was called to take his engine light 
back to Washington, a run of four hours and twenty-five min¬ 
utes. He says that he came back to Washington, reported at 
Trinidad and received his orders, which were to again take 
out No. 11, leaving Washington for Cumberland some time 
after 12 o’clock midnight Saturday night. It appears, there¬ 
fore, that from 4:35 a. m. Saturday morning until some time 
after 12 o’clock Saturday night he was off duty, except for 
the four hours and twenty-five minutes that it took him to 
bring his engine from Cumberland back to Washington. 
What he was doing while off duty that day does not appear. 
Leaving with No. 11 Saturday night shortly after midnight, 
he again reached Cumberland at 4:35 a. m. Sunday morning, 




and he says that after putting his engine away he made out 
his work report, got breakfast and went to bed about 6:30 or 
7 o’clock, and stayed in bed until he was called to take 2120, 
with the deadhead equipment, back to Locust Point. What 
time he left Cumberland with train 2120 does not appear, 
but he reached Washington Junction at 4:40 p. m. It does 
appear that the run from Washington to Cumberland is 
something less than four hours and thirty-five minutes, and 
that the run from Washington Junction to Washington took 
up about one hour and twenty minutes of that time, so that 
he must have left Cumberland somewhere about 1:25 p. m. 

It is perfectly manifest, therefore, that he was not engaged 
in continuous service from Friday morning, as stated by 
counsel, and that he was off duty more than six hours be¬ 
tween that time and the time of the accident, and if he did 
not sleep more than eight oi nine hours during that time it 
was his own fault. 

It seems useless, however, for us to argue this question fur¬ 
ther, in view of Hildebrand’s own statement that he was not 
suffering from loss of sleep, and that he was perfectly com¬ 
petent to handle his train. 

Counsel for plaintiff suggests that as a result of the investi¬ 
gations made in connection with the Terra Cotta wreck Con¬ 
gress passed the act of March 4, 1907, to promote the safety 
of employees and passengers, by making it unlawful for a 
common carrier to require or permit employees to remain on 
duty for a longer period than sixteen consecutive hours. 
Counsel is entirely mistaken in his belief on this question, 
and the fact is that the act was introduced on March 15, 
1906, and favorably reported on June 9, 1906, which was 
during the first session of the 59th Congress, and the act was 
passed on March 4, 1907, during the second session of the 
same Congress, and no mention was made in any of the sev¬ 
eral reports on the act about the accident now under con¬ 
sideration. The fact is that prior to the passage of this law 
employees were permitted to volunteer for extra service over 
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and above the required number of hours of labor, in order 
that they might receive the extra pay attached thereto, and 
under this system employees were sometimes permitted to 
work longer than it was thought their physical abilities 
would permit, and at the same time give good and safe re¬ 
sults. It was mainly to remedy that condition that the act 
was passed, making it unlawful for any common carrier to 
“require or permit” an employee to remain on duty for a 
longer period than sixteen consecutive houra. 

We submit that, giving to plaintiff’s testimony full weight, 
and giving him the benefit of every intendment that can 
be fairly and justly drawn from the evidence, yet the con¬ 
clusion inevitably forced upon us is that the unfortunate 
accident in which the plaintiff claims to have been injured 
was the direct and proximate result of the negligence of 
plaintiff’s fellow-servants, which, under the law, prevents a 
recovery on his behalf. 

In an action for personal injuries by the engineman of 
an extra train, which was standing at the station where he 
was ordered to pass the regular train, it appeared that the 
latter train came at a speed greater than the rules of the 
company allowed, and ran into the extra. Held, plaintiff’s 
injury was caused by the negligence of a fellow-servant, 
though the order for the regular train to meet the extra was 
sent to the station where they were to pass, instead of being 
sent to a preceding station. The court said: 

“While the collision may be deemed attributable 
to the negligence of the engineer in not observing the 
rules of the company in running train 69 into Victor, 
if the defendant’s negligence, to any material extent, 
was co-operative with that of the employee in pro¬ 
ducing the result complained of, it may be charge¬ 
able for it. * * * Nothing appears to warrant 

the inference that there was any occasion for ap¬ 
prehension on the part of the defendant that the rules 
of the company might not be effectually observed in 
running train 69 into Victor. If they had been 
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obeyed, no injury would have been done. The con¬ 
clusion logically follows that it was caused by the 
negligence of the plaintiff’s coemployee, without 
any negligence on the part of the defendant.” 

Bryant vs. N. Y. C. Co., 30 N. Y. S., 737. 

In the case of N. Y. R. R. Co. vs. Perriguey, 138 Ind., 
414, it appears that Perriguey and Wilson, fireman and 
engineman on train 167, west bound, had orders to pass 
train 172, in charge of Engineman Ferris, east bound, at 
Argo9. Ferris had special order to stop at Argos and wait 
until No. 167 had passed, but he went on, and on the ap¬ 
proach of No. 167 beyond Argos he stopped. The headlight 
on engine 172 was useless, and the engineer had been plac¬ 
ing a hand lamp in the place of the headlight, which would 
enable his engine to be seen for a distance of five miles, 
but on the occasion of the accident he had neglected to 
put the hand lamp on the front of the engine; upon the 
approach of train 167 there was a collision, and the fireman 
on the approaching train was injured, and recovered dam¬ 
ages against the company, who took an appeal. The court 
said: 


“As we have said, it was found by the jury, and 
is conceded by appellant, that it was negligence to 
place the defectively-lighted engine upon the main 
track in the darkness of the night, without the use 
of the hand lamps, but it must be remembered that 
to have so placed it was in violation of the orders of 
the appellant. So placing the engine was the im¬ 
mediate cause of the collision. That was the neg¬ 
ligence of Ferris. The absence of the light accounts 
for the appellee’s inability to avoid the collision. Not 
the absence of a particular light or headlight, any 
more than the absence of the hand lamp in the 
headlight, which hand lamp was found sufficient to 
be seen five miles away. The absence of the hand 
lamp was due to the carelessness only of Ferris, and 
not to the appellant. It is probably true, as appellee 
urges, that if the headlight had not been defective, 
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but had been in good order and burning brightly, the 
collision would not have happened. It is equally 
true, that if No. 172 had not been on the trip, the 
collision would not have occurred. * * * That it 

(train 172) would have been moved out upon the 
main track in the face of an approaching train, in 
violation of the direct orders of the company, could 
not have been reasonably anticipated by the com¬ 
pany. * * * We have found that the act of the 

appellant was not the proximate cause of the injury; 
that the act of Ferris was the immediate cause of the 
injury , and it follows that the two acts were not con¬ 
current in causing the injury. Judgment for plain¬ 
tiff reversed. ” 


In the case of Evansville and Terre Haute K. R. Co. vs. 
Tohill, 143 Ind., 49, it appeared that train No. 20 was run¬ 
ning north as a regular scheduled train; that No. 19, run¬ 
ning south, ran to Sullivan as a regular train, and when 
at that station it was ordered by the train dispatcher to run 
in advance of its time to Princeton; that pursuant to said 
order it left Sullivan ahead of regular schedule time and 
thereby became, under said classification of trains, an extra 
between Sullivan and Princeton. It is found that No. 19 
arrived at Vincennes, the place which, if running as a 
regular train, it should have met No. 20 one hour and fif¬ 
teen minutes later; that it left Vincennes an hour and 
twenty minutes ahead of schedule time, and continued its 
trip to a point eight miles south of that station. It is stated 
in the special findings that the company knew when the 
order in question was given that Nos. 19 and 20 must meet 
between Vincennes and Princeton; that it failed to direct 
by said order where said trains should meet, and wholly 
failed to give notice to No. 20 that No. 19 was running ahead 
of time; that said order, without such notice or a direction 
as to where said trains should meet, was dangerous to op¬ 
eratives. It further appears that the company had a rule 
that trains of inferior class should take the siding and clear 
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the main track for trains of superior class by five minutes, 
and that no train should leave a station except to meet or 
pass at the next station the train having the right of track, 
unless it had the full time allowed between stations to make 
the meeting at the passing point and clear the track for 
such other train. It further appeared that the operatives 
of No. 19 acted upon said special order to run ahead of time, 
and disregarded and wholly failed and neglected to observe 
and act in accordance with said rules as to the operation 
of said train between Vincennes and Princeton; that between 
Vincennes and Hazleton on appellant’s road was a station 
called Purcell, where there was a side track of sufficient 
capacity to admit No. 19 and permit No. 20 to pass in safety, 
but that said operatives wholly failed to accept said oppor¬ 
tunity, and continued to a point beyond Purcell, where the 
collision occurred. It was also found that the train dis¬ 
patcher could have ascertained that such meeting place was 
available, but neglected to do so. The court, after stating 
the general rule as to the duty of a railroad company to 
use ordinary care and prudence in making rules for the safe 
running of its trains and for the government of its em¬ 
ployees, so as to furnish them a reasonable degree of safety, 
taking into consideration the nature of the service, said: 

“If, therefore, it is found that the appellant made 
and promulgated such rules as, by their faithful 
obedience, reasonable safety was secured to operatives 
of schedule trains against collision with extra trains, 
the appellant must be held to have performed its 
duty in this respect. The special verdict before us 
not only fails to find that the appellant had no 
rule by which the operatives of extra trains were to 
so run as to protect regular trains from collision, 
but it is, as we have seen, expressly found that the 
company maintained rules under which regular 
trains might be converted into extra trains; that 
trains of an inferior class should clear the right of 
way for trains of superior class, by taking a side 
track at least five minutes before the arrival of any 
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schedule train at the last station to which it was 
safe for such inferior train to run; that No. 19 wholly 
failed to act in accordance with said rules, and did 
not take the side track at Pursell, where No. 20 could 
have passed in safety, but continued beyond said 
station to where the collision occurred. Thus it ap¬ 
pears that obedience to said rules by No. 19 would 
have made the passage of No. 20, running by the 
schedule, entirely safe. A rule easily followed by 
servants, and, when followed, securing safety to co- 
servants, is a reasonable compliance with the duty 
owing by the master to his servants upon this ques¬ 
tion. As held in Rose vs. Boston, etc., R. R. Co., 
su/pra (58 N. Y., 217), obedience to the regulations 
of a railway company, in regard to the running of 
trains, is a matter of executive detail, which neither 
the corporation nor any general agent can person¬ 
ally oversee, but as to which employees must be re¬ 
lied on. If those employees fail in their duty, by 
breaking existing regulations, and, in consequence, 
other employees are injured, no action can be main¬ 
tained for the injury, as it will be deemed to have 
been caused by the negligence of a fellow-servant. 

“As we have seen, the negligence of those in 
charge of No. 19 was the proximate cause of the 
collision, and the order of the train dispatcher was 
not negligently issued. That the operatives of No. 
19 were the fellow-servants of the unfortunate engi¬ 
neer, Tohill, is not questioned by appellee’s counsel, 
but is conceded. That injury, resulting from the 
negligent act of a fellow-servant, creates no liability 
against the master, is not only well settled, but is 
conceded also by appellee’s counsel. It was error, 
therefore, to deny the appellant’s motion for judg¬ 
ment upon the special verdict.” 

2 . 

The final claim made by appellant is that there is suffi¬ 
cient evidence in the record from which a jury could have 
found that the defendant, through its train dispatcher, was 
guilty of negligence in failing to inform the crew of train 



2120 of its near approach to train 66, and for that reason 
the case should have been submitted to the jury. In other 
words, the claim is made that because the train dispatcher, 
from time to time, was informed by the different reporting 
stations of the time of passing of the two trains 66 and 2120, 
he could see that 2120 was gradually gaining on 66, and 
that he should have assumed that the block operators might 
fail to display the proper signals to 2120, when the two 
trains got closer together, or the crew of 2120 might fail to 
observe and be governed by the signals, and come into col¬ 
lision with 66, and he should, therefore, have acted on that 
supposition and given orders to some block operator to stop 
2120 with a red signal and inform the engineer that he was 
running too close to 66. 

Even if there was any such evidence in the record, which 
we deny, it would have to appear that the negligence of the 
train dispatcher was the proximate cause of the accident, 
and that there was no supervening negligence between that 
of the train dispatcher and the accident to break the causal 
connection between such negligence of the train dispatcher 
and the accident, before the appellant would be entitled to 
go to the jury on that proposition. 

The authorities are perfectly well settled where a railroad 
company has adopted rules and regulations which are suffi¬ 
cient, if followed, to protect its employees, and when its 
train crews are advised of those rules and required to stand 
examinations on them from time to time in order to insure 
their familiarity with the rules, the company has the right 
to assume, and to act on the assumption, that the rules will 
be obeyed; and it is also well settled that where, under such 
circumstances, an accident occurs through the negligence of 
some employee in failing to obey the rules, the proximate 
cause of the accident which follows such failure, is the negli¬ 
gence of the employee, and not the failure of some official 
to notify train operatives of the near presence of another 
train, or their failure to take some other step for the pre- 



vention of the accident. But even if this were not the rule 
of law, it is difficult to see, and it cannot be demonstrated, at 
what point or time Dent, the train dispatcher, should have 
made up his mind that 2120 was running dangerously close 
to 66, and ought to be notified to slow down. He had given a 
special order to 2120 at 4.46 to run as an extra to Locust 
Point by way of the Metropolitan Branch. This order did 
not require that train to leave Washington Junction either 
before or after 66, but because it was an extra, its crew knew 
that under the rules it was an inferior train to 66, which 
was standing there at the time, and was about to pull out on 
its regular schedule; and its crew knew that they had to 
keep out of the way of all regular trains, and be governed 
in their movements by the block signals. Although they 
were not given permission to leave Washington Junction by 
the block operator at that point until forty minutes after 
66 had left, and had in fact passed nine stations down the 
road, yet it was just as well known to them that their train, 
making no stops at all, would gradually, and perhaps 
rapidly, gain on 66, which was required to stop at almost 
every station to take on and let off passengers, as it was 
later made known to the train dispatcher by the reports 
from the various block stations. But this did not indicate 
or prove any possible danger to any railroad man familiar 
wdth the rules and the working of the block system. Train 
2120 could have been allowed to start the moment 66 got 
out of the block at Tuscarora, and thus it could have fol¬ 
lowed one block behind 66, all the way down the road, with¬ 
out any possible chance of collision, as long as the block 
operators kept the two trains one block apart, as they were 
required to do, and the crew of 2120 obeyed the signals 
given them. That is what the block system is for. Trains 
following each other in consecutive blocks is a daily occur¬ 
rence, and considered perfectly safe operation. 

Rule 4 of the Block Rules provides in part as follows 
(Rec., p. 33): 
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“Upon the approach of a train, if a preceding 
train has already cleared the block ahead, the sig¬ 
nal will be changed to white, and so held until the 
whole of the train has passed the signal a distance 
of three hundred (300) feet, when, and not before, 
it must be returned to red, and so remain until the 
train for which the signal has been changed has 
cleared the next block in the direction in which the 
train is moving, before the signal shall be again 
changed to white or green.” 

An examination of the reports made to the train dis¬ 
patcher by the reporting block stations (Rec., p. 11) shows 
that these trains were always more than hvo blocks apart 
until after 66 passed Silver Spring. For instance, 66 passed 
Kensington, the first reporting station, but the second block 
station beyond Silver Spring, at 6.12, while 2120 did not 
enter the block between Rockville and Randolph until three 
minutes later. Thus far there certainly was no evidence of 
danger. No. 66 passed Silver Spring at 6.21, and 2120 did 
not enter the second block beyond until two minutes after 
that time, and did not pass Silver Spring until 6.28, or 
seven minutes behind 66 (Rec., p. 11), or if we are to be¬ 
lieve Hildebrand, until ten minutes later. Now, it is in 
evidence (Rec., p. 13), that it is not an unusually close dis¬ 
tance for two trains to run seven minutes apart; that there 
are hundreds of movements of that kind every day; and 
“that it is considered a careful and safe movement of 
trains—an every-day movement of trains that pass over the 
line of the road” (Rec., p. 14); that seven minutes’ differ¬ 
ence of time with reference to trains running at the usual 
rate of speed, would mean that they were six or seven miles 
apart. This testimony is verified by a glance at the time¬ 
table (Rec., p. 9), where it appears that the block stations 
are from two to nine miles apart; and it must be admitted 
that as long as two trains, traveling in the same direction, 
are not admitted to the same block at the same time, their 
movement is perfectly safe, though they are only two miles 
apart 
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If 2120 passed Silver Spring at 6.28, as the train record 
shows it did, it would have been safe for the operator to have 
given it a clear signal, because 66 at that time was long past 
Takoma, the next block station; yet it was not given a clear 
signal but a caution signal, calling attention to the fact that 
there was a train in front of it, which must be looked out 
for. 

The train dispatcher in Baltimore knew that Takoma had 
not closed, because he had not given the operator the “Good 
Night” signal, and there is a rule of the company requiring 
a day operator to get permission from the train dispatcher 
before he can close his station for the night (Rec., p. 22). 
The train dispatcher, therefore, had the right to assume that 
the operator at Takoma would stop 2120 with a red signal 
if No. 66 had not yet passed University, the next block 
station. Was there anything, then, to lead him to believe 
that 2120 would disobey the red signal at Takoma? The 
record fails to disclose any evidence that would justify him 
in entertaining such a belief. Even if he had given orders 
to Takoma to stop 2120, that order could only have been 
given to 2120 by displaying the red signal, which was done, 
and was wholly disregarded by the engineer of that train. 
It was not a violation of any rule of the company to permit 
2120 to pass Silver Spring at 6.28; on the contrary, it had 
a right to do so, because at that time 66 was beyond the other 
end of the block at Takoma. It makes no difference, so far 
as this case is concerned, whether the operator at Silver 
Spring negligently displayed a wrong signal to 2120, or 
negligently permitted that train to pass at all, or negligently 
reported that it passed at 6.28, when it is claimed that in 
fact it passed at 6.31. And the same might be said as to 
the operator at Takoma, although there is no evidence in the 
record that he was negligent in the slightest degree. 

In any such event, these operators w T ere the fellow-ser¬ 
vants of the operatives in charge of both trains. Counsel 
for appellant is mistaken in saying that the case of R. R. 
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Co. v«. Holmes, 202 U. S., 438, holds that block operators 
are vice-principals and not fellow-servants of employees in 
charge of trains passing along the line. That case simply 
held that a train dispatcher, who had given permission to 
two trains to travel in opposite directions on a single track, 
one of those trains being given the right of way and the 
other being required to run as an extra and to keep out of 
the way of the regular train, was required to take notice of 
the fact that the regular train was rapidly gaining time, 
and unless stopped would pass what was intended to be the 
meeting point for the trains before the extra could arrive 
at that point; and that his negligence in failing to take 
action to meet the changed conditions did not relieve the 
company from liability, because in this case the dispatcher 
was the representative of the company to promulgate orders 
for the running of trains, and not a fellow-servant of the 
engineer. 

In this case it will be observed that the trains which came 
into collision were not running under the Manual Block 
System and subject to block rules, but had as their sole 
guidance the orders of the train dispatcher, and the matter 
of each train’s running on the time which it was required to 
run on under the special orders was a matter of vital im¬ 
portance to the safety of both trains. 

The Supreme Court, however, has directly held in the 
case of Northern Pacific R. R. Co. vs. Dixon, 194 U. S., 338, 
that block operators and trainmen are fellow-servants, and 
that a train employee who has received injuries by reason of 
the negligence of the station operator cannot recover. The 
court, through Mr. Justice Brewer, said: 




“* * * it is obvious that the local operator was 
a fellow-servant with the fireman. They were ‘en¬ 
gaged in the same general undertaking/ the move¬ 
ment of trains. They were called upon ‘to perform 
duties tending to accomplish the same general pur¬ 
poses/ and ‘the services of each in his particular 
sphere or department were directed to the ac- 
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complishment of the same general end/ The fireman 
who shovels coal into the fire-box of the engine is not 
doing precisely the same work as the engineer, neither 
is the conductor who signals to the engineer to start 
or to stop, nor the operator who delivers from the 
telegraph office at the station to the engineer orders to 
move, and who reports the coming and the going of 
trains, and yet they are all working each in his par¬ 
ticular sphere towards the accomplishment of this one 
result, the movement of trains. 

******* 

“It is urged that ‘it is as much the duty of the com¬ 
pany. to give correct orders for the running of its 
trains so they would not collide as it was to see that 
their servants had reasonably safe tools and ma¬ 
chinery with which to work, and a reasonably safe 
place in which to work,’and hence, that one who is em¬ 
ployed in securing the correct orders for the move¬ 
ment of trains is doing the personal work of the em¬ 
ployer, and not to be regarded as a fellow-servant of 
those engaged in operating and running the trains. 
But the master does not guarantee the safety of place 
or of machinery. His obligation is only to use reason¬ 
able care and diligence to secure such safety. Here 
the company had adopted reasonable rules for the 
operation of all its trains. No imputation is made of 
a want of competency in either the train dispatcher 
or the telegraph operator. So far as appears, they 
were competent and proper persons for the w T ork in 
which they were employed. A momentary act of neg¬ 
ligence is charged against the telegraph operator. No 
reasonable amount of care and supervision which the 
master had taken beforehand would have guarded 
against such unexpected and temporary act of negli¬ 
gence. Before an employer should be held responsi¬ 
ble in damages it should appear that in some way, by 
the exercise of reasonable care and prudence, he could 
have avoided the injury. He cannot be personally 
present everywhere and at all times, and in the nature 
of things cannot guard against every temporary act of 
negligence by one of his employees. 

******* 
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“Without discussing more at length the various 
forms and phases of the question of fellow-servants, 
or the many suggestions which have been made to 
qualify or limit the general doctrine, we answer the 
questions presented as follows: 

“First. The telegraph operator was, under the cir¬ 
cumstances described, a fellow-servant of the fireman. 

“Second. The negligence of the telegraph operator 
was the negligence of a fellow-servant of the fireman, 
the risk of which the latter assumed.” 

It might be further suggested that after 2120 passed the 
red target at Takoma there was absolutely nothing the train 
dispatcher could do to prevent the accident, as there was no 
telegraph or block station between that point and University. 
He testifies (Rec., p. 15) “that a few minutes before the ac¬ 
cident the operator at Takoma called me up and said, ‘That 
extra 2120 has passed my red signal, and train 66 is in the 
block and has not yet reached University.’ There was noth¬ 
ing that I could do then except to call up University and ask 
for 66, hoping that it had passed that station, but University 
promptly answered and said, ‘66 not coming yet.’ I again 
called him and asked him if he saw anything of the traio, 
but he replied, ‘No.’ ” 

Upon the closest inspection which we are able to make of 
the record we fail to find any evidence of negligence on the 
part of the appellee or its train dispatcher which brought 
about or produced the injury complained of, nor do we find 
any evidence of negligence on their part which contributed 
in any degree to produce the collision. There is no causal 
connection between any act of the dispatcher which might 
be considered by a jury as evidence of negligence, and the 
act of Hildebrand in failing to obey the positive rules of the 
company, which acts of disobedience on his part almost im¬ 
mediately preceded the accident itself, and were the direct 
cause of the collision. The train dispatcher was never noti¬ 
fied, according to the record, that the operator at Silver 
Spring had displayed a double green signal to train 2120, 
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and he was not notified by the operator at Takoma that 2120 
had run by his red signal until “about the time of the acci¬ 
dent” (Rec., p. 15), at which time it was impossible for him 
to do anything to either stop 2120 or to advise 66 of the near 
approach of 2120. There being no circumstances from which 
a jury could reasonably find that negligence of the defendant 
was the proximate cause of the injury, the question is one 
for the court and not for the jury. 

Relyea vs. Kansas City Co., 19 S. W., 1116. 

Little Rock & M. R. Co. vs. Barry, 84 Fed., 944. 

Maher vs. Union Pacific, &c., Ry. Co., 106 Fed., 309. 


\¥e respectfully submit that the ruling of the lower court 
was^cocrect,'.aii(i\^j i jndgment should be affirmed. 
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GEORGE E. HAMILTON, 
JOHN W. YERKES, 

JOHN J. HAMILTON, 

Attorneys for Appellee. 
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